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THE UNITED STATES ACCEPTS COMPULSORY JURISDICTION 


By Francis O. Wiicox 


Head International Relations Analyst, Library of Congress ! 


On August 2, 1946, the United States Senate approved the Morse resolu- 
tion by the overwhelming vote of 62-2, thereby giving its advice and consent 
to the acceptance on the part of the United States of the compulsory juris- 
diction of the International Court of Justice. It was the same Senate which, 
just one year and one week earlier, had cast a vote of 89-2 in favor of the 
United Nations Charter. On August 26 Herschel Johnson, acting United 
States representative on the Security Council, deposited President Truman’s 
declaration of adherence with the Secretary-General of the United Nations. 
At long last the United States assumed far-reaching obligations to submit its 
legal disputes to an international court. 

Inasmuch as the Morse resolution was considered in the closing and hectic 
days of a crowded legislative session, its significance probably was not fully 
appreciated by the American public. By any test that may be applied, 
however, the action taken by the United States is extremely important for at 
least two reasons. In the first place it reiterates once more the avowed 
policy of the United States to back to the hilt the United Nations. In the 
second place, it constitutes a great forward step in the direction of establish- 
ing a regime of law in the international community. With the historical 
importance of the occasion in mind, it is the purpose of this paper to review 
in some detail the action taken by the Senate and to analyze briefly the new 
obligations assumed by the United States.? 


I. THE TEXT OF THE MORSE RESOLUTION 


At this point it may be well to recall the complete text of the Morse 
resolution as it was finally approved by the Senate. Words crossed out in 
the text below were deleted by the Senate. Those in italics were added as 
amendments. The full text follows: rer: 

Resolved (two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the deposit by the President 


The opinions expressed in this article are, of course, those of the writer and do not nec- 
essarily reflect the point of view of the Library of Congress or the Senate Foreign Relations 
Committee. 

?For relevant documents see Compulsory Jurisdiction, International Court of Justice, 
Hearings Before a Subcommittee of the Committee on Foreign Relations, U. 8. Senate, 79th 
Congress, 2nd Session; nternational Court of Justice, Report of the Foreign Relations Com- 
mittee, No. 1835, 79th Congress, 2nd Session; Congressional Record, 79th Congress, 2nd 
Session, July 31, August 1, 2, 1946; S. Res. 160, 79th Congress, Ist Session; S. Res. 196, 79th 
Congress, 2nd Session; H. J. Res. 291, 79th Congress, 1st Session. 
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of the United States with the Secretary General of the United Nations, 

ane: paragraph 2 of eitidle 36 of the Statute of the International 
Court of Justice recognizing as compulsory ipso facto and without 
special agreement, in relation to any other state accepting the same 
obligation, the jurisdiction of the International Court of Justice in all 
legal disputes hereafter arising concerning— 

a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute 
a breach of an international obligation; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation. 

Provided, That such declaration shewld shall not apply to— 

a. disputes the solution of which the parties shall entrust to other 
tribunals by virtue of agreements already in existence or which may be 
concluded in the future; oF 

b. disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States as determined by the United 
States, or 

c. disputes arising under a multilateral treaty, unless (1) all parties 
to the treaty affected by the decision are also parties to the case before the 
Court, or (2) the United States specially agrees to jurisdiction. 

Provided further, That such declaration shel shall remain in force for 
a period of five years and thereafter until the expiration of six months 
after notice may be given to terminate the declaration. 


II. THE BACKGROUND 


At the San Francisco Conference considerable sentiment developed in 
favor of granting to the new Court compulsory jurisdiction over legal dis- 
putes that might arise among the United Nations.* Due largely to the 
opposition of the United States and Soviet Russia, however, this favorable 
sentiment came to naught. The basic jurisdiction of the new Court under 
the new Statute, like that of the old, was established on a voluntary basis 
with Article 36, paragraph 2—the so-called optional clause—extending to all 
member states the privilege of accepting compulsory jurisdiction in the event 
they should choose to do so. The United States delegation argued against 
compulsory jurisdiction on the ground that the inclusion of such a provision 
in the Statute might make it more difficult for some states to accept the 
Charter, Mr. Green Hackworth, who represented the United States on 
Committee IV/1, expressed the hope, however, that the jurisdiction of the 
Court might eventually be expanded and that the United States might be 


* On the background of this problem see P. C. Jessup, “Acceptance by the United States 
of the Optional Clause of the International Court of Justice,” this JourNAu, Vol. 39 (1945), 
p. 745; also his article on the Court in Foreign Policy Reports, Aug. 15, 1945; L. Preuss, “The 
International Court of Justice, and the Problem of Compulsory Jurisdiction,” in Depart- 
ment of State Bulletin, Sept. 30, 1945; M. O. Hudson, “The New World Court,” in Foreign 
Affairs, Oct., 1945; Department of State Publication No. 2491 The International Court of 
Justice, 1946; also N. J. Padelford in International Conciliation, No. 413. 
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among those states which would accept the optional clause at a later 
date. 

Confronted with the desirability of winning the support of the two states 
whose coéperation was essential for the success of the new Court, the ma- 
jority of the states represented at the Conference yielded to the inevitable. 
Article 36 was approved. At the same time, however, the Conference, with- 
out a dissenting vote, recommended to the members of the United Nations 
“that as soon as possible they make declarations recognizing the obligatory 
jurisdiction of the International Court of Justice according to the provisions 
of Article 36 of the Statute.’’‘ 

It should be emphasized that the position taken by the United States 
delegation did not stem primarily from any fundamental opposition to the 
principle of compulsory jurisdiction. It resulted rather from a genuine 
desire to do nothing which would jeopardize the passage of the Charter in the 
Senate. As Senator Vandenberg pointed out on the floor of the Senate on 
July 27, 1945:5 

It was the attitude of the American Delegation that in as much 
as each time this question has heretofore been submitted to the United 
States Senate the question of compulsory jurisdiction has always been a 
stumbling block, and there has always been a lack of willingness on the 
part of the Senate to go that far as yet, it would be unfortunate to write 
the court statute itself on a compulsory basis at the present time, but 
that rather we should leave its development to evolution, in as much as 
the whole process of world peace itself is finally dependent upon evolu- 
tion in the spirit and attitude of the peoples of the earth. So we joined 
at San Francisco in maintaining the optional clause in order to be 
perfectly sure that at least this one needless hurdle would be removed 
from Senate consideration of the charter. 


During the consideration of the Charter in the Senate there was relatively 
little discussion of the Court or the problem of compulsory jurisdiction. 
On July 28, 1945, however, the date the Charter was approved, Senator 
Morse introduced a resolution (S. Res. 160) providing that the Senate recom- 
mend to the President that he accept, on behalf of the United States, the 
compulsory jurisdiction of the Court. For the reasons already mentioned 
there was no disposition on the part of Administration leaders to consider 
the matter at that time. On November 28, 1945, Senator Morse introduced 
a second resolution (S. Res. 196) which differed from the first in two im- 
portant respects. It was offered on behalf of 15 Senators from both sides of 
the aisle and it called for the advice and consent of the Senate by a two-thirds 
vote. It was thus designed to allay any possible fears that may have arisen 
in the Senate with respect to procedure and to secure additional support of a 
bipartisan nature. 


*UNCIO Documents, Vol. 13, p. 413. 
5 Congresstonal Record, July 27, 1945, p. 8247. 
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With these developments taking place in the Senate one could hardly 
expect the House of Representatives to sit idly by. On December 17, 1945, 
Congressman Herter of Massachusetts introduced a joint resolution (H. J. 
Res. 291) under which the President would be ‘‘authorized and requested ”’ 
by the Congress to deposit a declaration with the United Nations accepting 
the jurisdiction of the Court as outlined in Article 36 of the Statute. The 
limitations imposed upon the grant of jurisdiction were in essence the same 
as those provided for in the Morse resolution. 

During the months following San Francisco public opinion in the United 
States crystallized rapidly in favor of compulsory jurisdiction. As the struc- 
ture and functions of the United Nations were discussed throughout the land 
it became more and more apparent that the commitments of the United 
States with respect to the settlement of political and legal disputes were 
wholly out of balance. Under the Charter the Security Council may in- 
vestigate any dispute or any situation which might lead to international 
friction or give rise to a dispute. Moreover the parties to a dispute have 
bound themselves in advance to refer any dispute “‘the continuance of which 
is likely to endanger the maintenance of international peace and security’’ 
to the Council in the event they fail to settle it by other means. In other 
words it may be said that the Council has a kind of compulsory jurisdiction 
over political disputes and may summon the members of the United Nations 
to appear before it even though they may later choose to disregard its rec- 
ommendations. 

It was an anomaly of the first order that the United States had no com- 
parable obligations with respect to the submission of justiciable disputes to 
the International Court of Justice. So far as the peaceful settlement 
provisions of the Charter are concerned, we were willing to relinquish our 
prerogative to be judge of our own case in disputes before the Security 
Council but we hesitated to give up that prerogative with respect to the 
Court. Given our traditional veneration for the principles of law and justice 
our position seemed entirely illogical. 

Moreover, if one takes the Charter seriously the acceptance of compulsory 
jurisdiction by the United States flows naturally from our membership in the 
United Nations. The fundamental purpose of the Organization, as ex- 
pressed in Article 1, is ‘‘to bring about by peaceful means, and in conformity 
with the principles of justice and international law, adjustment or settlement 
of international disputes or situations which might lead to a breach of the 
peace...” This provision is implemented by the terms of Article 2 under 
which all members of the United Nations have assumed the obligation 
to settle their disputes ‘‘in such a manner that international peace and se- 
curity, and justice, are not endangered.” It is assumed that the Court will 
play an important role in bringing about these objectives. Article 7 es- 
tablishes the Court as one of the six principal organs of the United Nations 
and Article 36 provides that ‘‘legal disputes should as a general rule be re- 
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ferred by the parties to the International Court of Justice in accordance with 
the provisions of the Statute of the Court.” 

Given this set of circumstances the failure of the United States to accept 
compulsory jurisdiction and support the Court might easily have been in- 
terpreted abroad as an admission on our part that we prefer to rely on force 
and compulsion rather than on law and justice in our international dealings. 
As Senator Thomas (Utah) pointed out in presenting the Morse resolution 
to the Senate: * 


You know and I know that the United States has no desire to impose 
its will on other states or take unfair advantage of them in any way. 
But we would be naive indeed if we were to assume that a mere repeti- 
tion of this principle would convince other nations of our good intentions. 

In diplomacy actions speak much louder than mere words. Until we 
demonstrate in a concrete fashion our willingness to accept the impartial 
decisions of the Court, we may have a hard time explaining to the small 
states in particular the apparent disparity between what we say with 
respect to world peace and what we are actually willing to do about ~ 7 


III. THE HEARINGS AND THE SENATE DEBATE 


On June 12, 1946, Senator Connally, Chairman of the Senate Foreign 
Relations Committee, appointed a subcommittee consisting of Senator 
Thomas (Utah), Senator Hatch and Senator Austin, to hold hearings on the 
resolution and report their findings to the full Committee. The subcom- 
mittee met on July 11, 12, and 15, under the able chairmanship of Senator 
Thomas, hearing and questioning 17 witnesses in a period of about seven 
hours.’ Unlike the hearings on the United Nations Charter the meetings 
attracted an exceedingly small listening audience. In fact, it was made up, 
for the main part, of individuals who were themselves planning to testify. 

This seeming lack of interest may have been due in part to the complete 
unanimity with which the American public had accepted the principle of 
compulsory jurisdiction with respect to legal disputes. Truly the times 
had changed since 1936. A decade ago the resolution providing for United 
States membership in the Permanent Court of International Justice on a 
purely voluntary basis had met with a roar of protest in the Committee 
hearings, on the Senate floor, and in the country at large. Ten years later, 
even though every organization and every person who asked to be heard were 
granted the privilege, not a single witness appeared before the subcommittee 
to oppose the acceptance by the United States of the compulsory jurisdiction 
of the new Court. Moreover, not a single letter or telegram was received 
by the subcommittee in opposition to the resolution. Not a single voice of 
protest was raised against it. In view of the overwhelming support mar- 


5 Congressional Record, August 1, 1946, p. 10757. 

* See Hearings, and the Committee Report, cited above. 

7 Senator Hatch, who was observing the Bikini tests during this period, was necessarily 
absent. 
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shalled in this country in favor of the United Nations Charter such a reaction 
should occasion no surprise. Nevertheless it stands out in contrast to many 
other cases in the past where opposition forces spontaneously made them- 
selves heard. Few incidents in recent years have demonstrated more clearly 
the changing temper of American public opinion with respect to world 
affairs. 

Important legal organizations in the United States were no doubt very 
influential in securing the proper atmosphere for the favorable consideration 
of the resolution. On December 18, 1945, the House of Delegates of the 
American Bar Association adopted a resolution, without a dissenting vote, 
calling upon the Senate and the President to accept compulsory jurisdiction 
“at the earliest practicable time.’’ Likewise, at its annual meeting in 
Washington, on April 27, 1946, the American Society of International Law 
unanimously adopted a resolution strongly favoring such action.* These 
resolutions were referred to on a number of occasions during the hearings 
and in the course of the debate on the Senate floor. It is significant that a 
majority of the witnesses appearing before the subcommittee were members 
of the American Bar Association or the American Society of International 
Law.® 

Witnesses also appeared or statements were submitted on behalf of such 
important organizations as the Federal Bar Association, the Inter-American 
Bar Association, the Federal Council of Churches, the General Federation of 
Women’s Clubs, the National Education Association, the National League of 
Women Voters, the American Association of University Women, the 
American Veterans’ Committee, the American Association for the United 
Nations, the National Council of Catholic Women, and the National Council 
of Jewish Women. While active support for the resolution was not forth- 
coming from organized labor, agricultural, or industrial groups, this seeming 
indifference should by no means be interpreted as a lack of interest on their 
part in the work of the Court. Had there been any opposition to the resolu- 
tion during the hearings representatives of many of these organizations 
would doubtless have appeared on behalf of it. 

It was against this backdrop of overwhelming public support that the 
subcommittee quickly decided to report the resolution favorably to the For- 
eign Relations Committee with only one unimportant amendment. On 
July 17 and again on July 24 the full committee debated the matter although 


* The resolution reads: ‘Resolved, That the American Society of International Law 
strongly favors a declaration by the United States Government of its acceptance of the 
jurisdiction of the International Court of Justice in the types of legal disputes enumerated in 
Article 36 of the Statute of the Court.” 

* George A. Finch and Lester Woolsey, Vice-Presidents, and Pitman B. Potter, Secretary, 
appeared on behalf of the American Society of International Law. Philip C. Jessup, Law- 
rence Preuss, Helen Dwight Reid, Edgar Turlington, and Robert G. Wilson, all members of 
the Society, also appeared. President Charles C. Hyde, Clyde Eagleton, Quincey Wright 
and Norman J. Padelford, among others, sent statements for the record., 
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other items on the agenda restricted somewhat the time which could be 
devoted toit. On July 24, by a unanimous vote, the committee reported the 
resolution to the Senate for favorable action in exactly the form recom- 
mended by the subcommittee. 

During the following week the Senate was burdened with an unusually 
heavy legislative program. With the date set for adjournment rapidly 
approaching, there was a growing feeling in certain quarters that it might be 
wise to postpone consideration of the Court issue until January when it 
could be studied more carefully. Apparently convinced that this was the 
intention of Senate leaders, Senator Morse, on July 31, moved that the Senate 
proceed to a consideration of his resolution. During the two following days 
the resolution was debated at some length although the thread of discussion 
was dropped from time to time as the Senate turned its attention to social 
security, federal aid to education, labor problems, and other matters. On 
August 2nd the final vote was taken late in the afternoon and the Senate ad- 
journed sine die some two hours later. 

The debate was neither as long nor as provocative ag one might have ex- 
pected in view of the importance of the resolution.) There was no vocal 
opposition to the idea of compulsory jurisdiction; not a single Senator rose to 
speak against it.\| Nor was any reference made to the reservations which had 
stirred up such a heated discussion in the Senate during the era of the 
Permanent Court of International Justice. Republicans and Democrats 
joined hands in another bipartisan demonstration of the fact that the United 


States has moved far in direction of international cooperation. Even so, the 
amendments to the Morse resolution voted by the Senate will serve to remind 
mankind that the Senate still looks upon the United Nations as an organiza- 
tion of sovereign states and not a world government. 


IV. THE LEGAL NATURE OF THE DECLARATION 


One of the first problems to confront the subcommittee in its consideration 
of the Morse resolution related to the legal nature of the declaration to be 
deposited under Article 36 of the Statute. Article 36 states simply that the 
parties to the Statute “may at any time declare that they recognize as 
compulsory ipso facto and without special agreement . . . the jurisdiction 
of the Court in all legal disputes. . . .” The Article further provides that 
the declarations contemplated are to be deposited with the Secretary General 
of the United Nations who shall transmit copies to the parties to the Statute 
and to the Registrar of the Court. 

Clearly such a declaration, deposited by the head of a state, cannot be 
considered a treaty in the strict sense of that term. It is rather, as the 
Permanent Court pointed out in the Phosphates case, a unilateral act, and is 
consummated by a state in accordance with the terms of a treaty, the Charter 
of the United Nations. While no one could doubt the authority of the 
United States Government to make such a declaration, a legitimate question 
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arose as to the proper method to be followed under the Constitution in order 
to legally bind our Government to the terms of Article 36. This uncertainty 
was reflected in the variety of procedures set forth in the three resolutions 
referred to above. The original Morse resolution (S. Res. 160) provided that 
the Senate, presumably by a simple majority vote, “‘recommend” that the 
President deposit our declaration with the Secretary General. The Herter 
measure (H. J. Res. 291) took the form fo a joint resolution with the Presi- 
dent “authorized and requested” by action of the two houses to take the 
step outlined in Article 36. Finally, the second Morse resolution (S. Res. 
196) clearly contemplated the use of the treaty procedure since it provided 
that the Senate (with two-thirds of the Senators present concurring) “advise 
and consent”’ to the deposit of the declaration by the President. 

The Constitutional issue had been raised originally on the Senate floor 
during the debate on the United Nations Charter. While no specific proce- 
dure was agreed upon at that time, members of the Senate took it for granted 
that legislative action of some kind—whether it be in the form of a joint 
resolution or a two-thirds vote in the Senate—would be necessary to em- 
power the President to accept compulsory jurisdiction on behalf of the 
United States. In order to clarify this issue and to secure the point of view 
of the Executive, Senator Vandenberg requested an opinion from Green 
Hackworth, then Legal Adviser to the Department of State. The pertinent 
paragraph of Mr. Hackworth’s memorandum which Senator Vandenberg 
read on the floor of the Senate, follows :!° 


If the Executive should initiate action to accept compulsory jurisdic- 
tion of the Court under the optional clause contained in Article 36 of 
the Statute, such procedure as might be authorized by the Congress 
would be followed and if no specific procedure were prescribed by 
statute, the proposal would be submitted to the Senate with request 
for its advice and consent to the filing of the necessary declaration with 
the Secretary General of the United Nations. 


It will be recalled that a somewhat comparable situation arose in connec- 
tion with the implementation of Article 43 of the Charter. That article 
provides that the members of the United Nations shall enter into special 
agreements with the Security Council in order to make available to the Coun- 
cil the armed forces and other facilities necessary to maintain peace. During 
the debates on the Charter there was considerable discussion as to whether 
these agreements should be considered as treaties or whether Congress might 
approve them by means of a joint resolution. On this point President Tru- 
man took a firm stand. ‘‘When any such agreement or agreements are 
negotiated’”’ he informed the Senate on July 28, 1945 “it will be my purpose 
to ask the Congress by appropriate legislation to approve them.’’” 

With respect to compulsory jurisdiction, however, the President main- 


1¢ Congressional Record, July 27, 1945, p. 8249. 
1 See 79th Congress, Ist Session, Senate Report No. 717, p. 8. 
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tained a discreet neutrality. In a letter to Raymond Swing dated February 
25, 1946, he pointed out that the Executive Branch favored the passage of 
either the Morse resolution or the Herter resolution. ‘‘ Either of them,”’ he 
said, “‘would furnish a satisfactory legal basis for United States acceptance 
of the compulsory jurisdiction of the Court.’ This view was also expressed 
by Under Secretary Dean Acheson in the hearings conducted by the sub- 
committee. 

In the view of the writer the decision of the Foreign Relations Committee 
to resort to the treaty procedure was both politically wise and Constitu- 
tionally valid."* Even though the declaration—which is unique so far as the 
United States is concerned—is unilateral in form, in fact it will have the 
binding force of a treaty between the United States and the other states 
which have subscribed to Article 36. Moreover, it will impose upon the 
United States new and far-reaching commitments with respect to the peace- 
ful settlement of disputes—a field which the Senate has always considered 
as belonging to the ordinary treaty-making power. As Senator George 
and Senator Murdock both pointed out on the floor of the Senate, the 
declaration is, in effect, a treaty of the highest importance; it has the dignity 
of a treaty and it ought to be handled as though it were a treaty. Even 
though the Senate made no attempt officially to classify the resolution as a 
treaty it is of some significance that it was considered in Executive Session. 

H. M. Catudal, commenting on this point in the July issue of this Jour- 
NAL, suggested that “all doubt concerning the legality of our acceptance of 
the obligatory jurisdiction of the new Court could be removed by the pas- 
sage of a joint resolution of both Houses of the Congress.”” Exactly the 
opposite point of view would seem to be sound. The treaty procedure was 
designed to cover important international agreements. Clearly the Morse 
resolution, by providing for a two-thirds vote, could not transform a uni- 
lateral declaration into a formal treaty. But if uncertainty exists as to the 
proper procedure to follow, would it not seem preferable to err on the side of 
caution? If there is any doubt would it not seem desirable, in order to 
avoid possible criticism, to resolve that doubt on the side of the Constitu- 
tion?. This is the line of reasoning which seemed to dominate the Senate as 
it followed the formal procedure normally reserved for full-fledged treaties. 
While the wisdom of this decision may be debated on Constitutional grounds, 
actually it avoided the long and acrimonious debate which probably would 
have been precipitated had any other procedure been followed. 


V. LIMITATIONS ON COMPULSORY JURISDICTION 
IN ORIGINAL MORSE RESOLUTION 
During the San Francisco Conference and afterward it became apparent 
to anyone who talked with others about the work of the new Court that the 


2 Text in New York Herald Tribune, March 1, 1946. 
18 See Committee Report, p. 10. 
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nature of compulsory jurisdiction was generally misunderstood in the 
United States. Many people, including some of our leading public figures, 
assumed that once the United States accepted compulsory jurisdiction we 
would be obligated to submit all our disputes to the Court for settlement. 
Nothing, of course, could be further from the truth. An examination of the 
original Morse resolution reveals at least six limitations on the Court’s 
jurisdiction. Two of these limitations are inherent in the terms of Article 
36. The others are the kind of limitations or exclusions which states nor- 
mally included in their declarations of adherence to the compulsory jurisdic- 
tion of the Permanent Court of International Justice.'* 

1. Only Legal Disputes Included. In the first place, the Morse resolution, 
by repeating the phraseology of Article 36, clearly limits the jurisdiction of 
the Court to the four categories of legal disputes specified therein. The 
Permanent Court Statute, it will be recalled, contained the proviso that 
states might accept the Court’s jurisdiction in “‘all or any” of the four enu- 
merated classes of legal disputes. The words “all or any” were dropped 
from the Statute of the new Court, however, and Article 36 provides simply 
that states may accept the compulsory jurisdiction of the Court 


In all legal disputes concerning 
a. the interpretation of a treaty; 
b. any question of international law; 
c. the existence of any fact which, if established, would constitute 
a breach of an international obligation; 
d. the nature or extent of the reparation to be made for the breach 
of an international obligation. 

During the debate on the Morse resolution some members of the Senate 
stressed the fact that the compulsory jurisdiction of the Court would be 
limited to strictly legal disputes. This may have been done in part to 
reassure possible opponents of the resolution. It should be emphasized, 
however, that in view of the ever-expanding network of treaties and the 
rapid development of the rules of international law a promise to submit even 
our legal disputes to the Court is exceedingly significant. In the future, as in 
the past, it will be extremely difficult to draw a satisfactory line of demarca- 
tion between legal and political differences. It follows that some justiciable 
disputes may be of a highly controversial nature. The Eastern Greenland 
case between Norway and Denmark, for example, involved the ownership of 
territory. Given the proper setting, nothing could be more controversial 
than just such an issue. It would be unfortunate, therefore, to minimize in 
any way the obligations the United States has assumed on the ground that 
legal disputes are relatively less important than political ones. 

2. Reciprocity. In the second place, Article 36 makes perfectly clear that 
the jurisdiction conferred upon the Court is limited by the principle of 


14 For the texts of these declarations see M. O. Hudson, The Permanent Court of Interna- 
tional Justice, 1920-1942, pp. 681 ff. 
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reciprocity. Paragraph 2 specifically provides for a state’s acceptance of the 
Court’s jurisdiction ‘‘in relation to any other state accepting the same 
obligation.” It follows that when the United States deposited its declara- 
tion with the Secretary-General we became bound only with respect to those 
other states which have deposited or which may deposit in the future similar 
declarations. Actually the reciprocity clause in Article 36 is somewhat com- 
parable to the most-favored-nation principle in commercial treaties. Limi- 
tations inserted by any state in its declaration immediately become available 
to any other declarant state with which it might become involved in a case 
before the Court. Thus if State X excluded from the jurisdiction of the 
Court disputes relating to certain territories, State X could not compel 
State Y to become involved in proceedings before the Court with respect to 
such territories, even though State Y might not have made a similar reserva- 
tion.® 

3. Future Disputes. According to the Morse resolution the grant of juris- 
diction to the Court is also limited to legal disputes “hereafter arising.” 
This is a very common limitation which was often used by states in accepting 
the compulsory jurisdiction of the Permanent Court. The protection af- 
forded by such exclusion would seem highly desirable. Otherwise the filing 
of the declaration by the United States might constitute an invitation to 
certain other countries to revive old controversies—some of which might 
prove embarrassing—and take them to the Court for settlement. 

4. Other Tribunals. Still a fourth limitation stems from the provision in 
the Morse resolution that the declaration shall not apply to disputes which 
the parties may entrust to other tribunals for settlement, This provision 
follows closely the language of Article 95 of the Charter.’® It is also con- 
sistent with the letter and spirit of other sections of the Charter which en- 
courage disputing parties to settle their controversies by peaceful means of 
their own choice. 

[5. Domestic Questions. The fifth limitation relates to domestic questions. 
Disputes with respect to matters which are essentially within the domestic 
jurisdiction of the United States, the Morse resolution provides, are not to 
come within the grant of jurisdiction conferred upon the Court. This is not 
a new limitation. The British Government inserted a comparable provision 
in its declaration of 1929 accepting the compulsory jurisdiction of the 
Permanent Court. Many other states including Albania, Argentina, Aus- 
tralia, Brazil, Canada, Egypt, India, Iran, Iraq, New Zealand, Poland, Ru- 
mania, South Africa and Yugoslavia followed suit. 

It is easy to understand why states should hesitate to grant the Court 
jurisdiction over disputes involving important domestic issues like immigra- 


6 See Committee Report, p. 5; Hudson, pp. 465-6. 

6 Article 95 reads: ‘‘ Nothing in the present Charter shall prevent members of the United 
Nations from entrusting the solution of their differences to other tribunals by virtue of 
agreements already in existence or which may be concluded in the future.”’ 
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tion and trade barriers. These are vital matters over which the modern 
nation state has jealously and persistently guarded its sovereign prerogatives. 
It is difficult to see, however, just what can be accomplished by the insertion 
of such a provision in the declaration accepting compulsory jurisdiction. 
Article 2, paragraph 7 of the Charter is already quite explicit on that point. 
“Nothing contained in the present Charter,’ reads the Article, “shall au- 
thorize the United Nations to intervene in matters which are essentially 
within the domestic jurisdiction of any state or shall require the member to 
submit such matters to settlement under the present Charter. . . .’’ More- 
over, the Court is instructed by the Statute to decide the cases brought before 
it in accordance with international law; its competence does not extend to 
domestic questions. Ifa dispute relates to matters which fall within a state’s 
domestic jurisdiction it certainly would not fall within any of the four classes 
of disputes enumerated in Article 36. Hence, the domestic jurisdiction 
limitation, apart from reiterating an already accepted principle, cannot offer 
the United States any additional protection other than that already provided 
by the Charter itself and by the fundamental nature of international 
law.!7 

6. Time Limit. Finally, the Morse resolution provides that the declara- 
tion shall remain in force for at least five years with the possibility of ter- 
minating it thereafter six months after notice is given. The five year 
period is normal. It is the period most frequently used by the members of 
the Permanent Court although in some cases 10, 15, and 20 year periods were 
chosen and in a number of instances declarations were made without refer- 
ence to any time limit. The six months termination notice offers reassurance 
that the United States will not renounce the obligation of compulsory juris- 
diction merely to escape being drawn into Court by an impending case. 

These limitations, which were incorporated in the Morse resolution, were 
accepted by the Senate Foreign Relations Committee and were reported 
without change for the favorable action of the Senate. It was not until the 
resolution reached the Senate floor that other important limitations were in- 
serted in the form of amendments offered by Senator Connally and Senator 
Vandenberg. It will be well to examine these amendments in some detail. 


VI. AMENDMENTS ADDED TO THE RESOLUTION ON THE 
FLOOR OF THE SENATE 


1. The Connally Amendment 


Of the two the so-called Connally amendment is the more far-reaching. 
It involves the addition to paragraph (b) of the Morse resolution relating to 
domestic jurisdiction the six words ‘‘as determined by the United States.”’ 
As Senator Connally explained his amendment on the floor of the Senate it 
simply means that “when it comes to submitting a question to the Inter- 


17 See the Connally amendment, however, as it is discussed below. 
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national Court, if we [the United States] say that it is a domestic question, 
the International Court cannot take jurisdiction of it.’’ 

It is, of course, one thing for a state to accept the compulsory jurisdiction 
of the Court and exclude from the grant of authority those disputes which 
relate to domestic issues. But it is a horse of an entirely different color when 
a state reserves to itself the right to decide whether or not a matter is 
essentially domestic. For in such an event it may, by the simple expedient 
of labelling a dispute ‘‘domestic,’’ set itself up as judge in its own case and 
successfully deny the jurisdiction of the Court. 

It was precisely to avoid this dilemma that the framers of the Court 
Statute in San Francisco accepted the language of Article 36 of the Statute of 
the Permanent Court. ‘‘In the event of a dispute as to whether the Court 
has jurisdiction,’ reads Article 36, paragraph 6, “‘the matter shall be settled 
by the decision of the Court.’”’ International practice, too, has confirmed 
this principle. It has already been pointed out thatSince 1929 some 15 
states, out of the 45 accepting the compulsory jurisdiction of the Permanent 
Court, inserted reservations with respect to domestic matters in their declara- 
tions Not one of these states, however, reserved to themselves the right to 
decide which matters are domestic and which are not. At the outset the 
issue as to whether the Court or the individual states should determine the 
scope of domestic questions was deliberately avoided. As time passed, how- 
ever, a number of cases arose under Article 36 in which one of the parties 
challenged the Court’s jurisdiction. In each case the Court and not the 
states decided the issue.!® 

Given these historical facts some critics of the Connally amendment are 
inclined to condemn it in no uncertain terms. Senator Morse referred to it 
as an unfortunate precedent. Senator Pepper denounced it as a clear viola- 
tion of Article 36, paragraph 6 of the Court Statute. Professor Laurence 
Preuss, writing in the August 11th issue of The New York Times, declared 
that the Senate “smuggled a veto power into our acceptance of the compul- 
sory jurisdiction of the Court.’’ And many people argued that it constituted 
an unhappy demonstration of our lack of confidence in the competence and 

integrity of the new Court. 

Particularly impressive to some is the argument that the United States— 
avowedly desirous of encouraging a regime of law and order in the world— 
has set an undesirable precedent. Now that the ice is broken other states 
no doubt will want to accept Article 36 under much the same conditions. 

Or, if we may change the figure of speech, the pebble the United States 
dropped into the pond may result in an ever-widening circle of states each 


18 Congressional Record, p. 10833. 
19 Tn five of the eleven cases arising under Article 36 the Court’s jurisdiction was challenged. 
In two cases the Court ruled it had jurisdiction, in two other cases that it did not, and in the 
fifth case it ruled that one of the objections to its jurisdiction was well founded. See Hud- 
son, pp. 477-481. 
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claiming the right to determine for itself whether the Court has jursidiction 
over cases in which it is involved. [And it will be difficult indeed to establish 
a regime of law and order in the international community so long as each 
state reserves to itself the right to decide what the law is. Thus it may be 
said that the declaration of the United States has introduced a new political 
element into the concept of compulsory jurisdiction—an element which may 
tend to weaken the authority of the sae 

It should also be pointed out that the United States will be barred in any 
event from proceeding against other states in cases which they consider 
within their domestic jurisdiction. This result stems from the reciprocal 
nature of Article 36 which has been discussed above. 

The Senate was unwilling to accept Senator Pepper’s contention that the 
Connally amendment violates the terms of Article 36. A number of Sena- 
tors, including Mr. Connally, Mr. Vandenberg, Mr. George, and Mr. Morse, 
insisted that each of the signatory states possesses the right under the Court 
Statute to file or not to file the declaration contemplated in Article 36 ac- 
cording to its discretion. Inherent in that right is the right, which each 
state may exercise when it files the declaration, to place on the jurisdiction 
conferred such conditions or limitations as it may see fit to place. Interna- 
tional practice under the Permanent Court Statute would seem to confirm 
this argument at least in part. In the Fifth General Assembly of the League 
of Nations the view was expressed that states should be permitted to adhere 
to Article 36 ‘‘with the reservations which they regard as indispensable.’ ° 
Actually many different types of limitations were included in the declara- 
tions deposited before World War II. 

The writer cannot agree, however, with those who contend that the Con- 
nally amendment destroys the vitality of the Morse resolution. [Even with 
the limitation imposed the United States has still taken a tremendously im- 
portant step forward. The fact remains that we are still bound to accept the 
Court’s jurisdiction in the four important categories of cases listed in 
Article 36. It may be safely assumed that most disputes that arise will 
clearly be either domestic or international in character, and that no question 
about the jurisdiction of the Court will be raised. The veto, therefore, if one 
can call it a veto, is only a qualified one. Moreover, if borderline cases 
develop, it is inconceivable that the United States would ever resort to sub- 
terfuge or evasion and claim an international law issue to be a domestic one. 
Our traditional reliance upon law and the pressure of world public opinion 
would prevent such a mistake from being made.) 

During the debate on the Senate floor several Senators argued that it 
would be preferable to reject the Connally amendment and to rely instead 
on the veto power the United States has in the Security Council to prevent 
the enforcement of a Court judgment which this country might find unac- 


20 Records of Fifth Assembly, Plenary, p. 225; Hudson, p. 453. 
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ceptable. This could be done under Article 94 of the Charter.*! Then if the 
Court made the mistake of assuming jurisdiction of a domestic issue involv- 
ing the United States, we could refuse to comply with the decision. In the 
event the other party appealed to the Security Council, we could in the last 
analysis safeguard our national interest with the veto. 

While such a procedure would be entirely possible, it lays itself open to at 
least two serious objections. In the first place, under Article 94 of the 
Charter the United States has bound itself to comply with the decisions of the 
Court in any case to which it is a party. This obligation could not lightly 
be brushed aside. In the second place, it would seem highly undesirable to 
set up the Security Council as an appeal body to review decisions of the 
Court. The Charter definitely contemplates action by the Council to en- 
force decisions of the Court in case the failure of a state to comply constitutes 
a threat to the peace. But it certainly does not contemplate the review 
and possible reversal of the legal decisions of the Court by a political agency 
like the Council. 

Vhat prompted the Senate to adopt the Connally amendment? Very 
likely the action was prompted by the same feeling that caused the American 
delegation at San Francisco, and later the Senate, to support the veto in the 
United Nations Charter. It was prompted, in other words, by a desire to 
safeguard the vital interests of the United States. It is interesting to note 
that the substance of the amendment was first suggested in the hearings of 
the subcommittee by Senator Austin and at that time proved acceptable to 
Senator Morse. However, the idea was not accepted by the subcommittee 
nor did it find a place in the resolution as it was reported out of the Foreign 
Relations Committee. It did not reappear until it was introduced on the 
floor of the Senate by Senator Connally. 

Now few people would label Senator Connally an isolationist. He has 
valiantly supported the United Nations and has often acted as the Adminis- 
tration spokesman on the floor of the Senate with respect to foreign affairs. 
It may be fairly assumed, therefore, that he was voicing the sentiment of 
many of his colleagues when he remarked that he was not willing to grant the 
new Court jurisdiction over cases involving the navigation of the Panama 
Canal, immigration into the United States, tariffs or other similar matters. 
“The United States is the object of envy of many nations of the world and 
many peoples,” he said. ‘‘Our Treasury is most attractive to them. Im- 
migration to our shores is something they dream of. I do not favor and I 
shall not vote to make it possible for the International Court of Justice to 

#1 Article 94, paragraph 2, reads: “If any party to a case fails to perform the obligations 
incumbent upon it under a judgment rendered by the Court, the other party may have 
recourse to the Security Council, which may, if it deems necessary, make recommendations 
or decide upon measures to be taken to give effect to the judgment.” 


* Hearings, p. 36. Senator Morse later opposed the amendment and while Senator Austin 
voted for it he said he preferred the resolution without it. Congressional Record, p. 10840. 
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decide whether a question of immigration to our shores is a domestic ques- 
tion or an international question.’ 

An analysis of the final vote on the Connally amendment would seem to 
support this assumption. Only 12 Senators voted against it; 51 voted for it 
including Senators Connally and Vandenberg, Senator Barkley, Majority 
Leader, and Senator White, Minority Leader. Senators Thomas (Utah), 
Pepper, Guffey and Wagner, all members of the Foreign Relations Com- 
mittee, were included among those opposing the amendment. No doubt 
some of the 51 Senators,” like Senator Austin, were not in favor of it but were 
willing to compromise in order to insure the passage of the bill. Neverthe- 
less, it is probable that—particularly in view of the great pressure of legisla- 
tive business during the closing days of the session—the Morse resolution 
without the Connally amendment would have encountered considerable 
difficulty in winning a two-thirds vote before the Senate adjourned. 


2. The Vandenberg Amendment 


A second limiting amendment, proposed by Senator Vandenberg and 
adopted by the Senate without a roll call vote, found its way into the Morse 
resolution. The amendment provides that the compulsory jurisdiction 
declaration deposited by the United States should not apply to ‘“ Disputes 
arising under a multilateral treaty, unless (1) all parties to the treaty af- 
fected by the decision are also parties to the case before the Court, or (2) 
the United States specially agrees to jurisdiction.’’* 

The Vandenberg amendment apparently had its origin in a memorandum 
on compulsory jurisdiction which John Foster Dulles submitted to the 
Foreign Relations Committee during the hearings on the Morse resolution. 
In his memorandum Mr. Dulles correctly pointed out that disputes, partic- 
ularly under multilateral conventions, often give rise to the same issue as 
against more than one other nation. Noting that the Court Statute provides 
for compulsory jurisdiction only ‘‘in relation to any other state accepting the 
same obligation,’’ Mr. Dulles argued that it might be well for the Senate to 
make perfectly clear that jurisdiction should be compulsory “only when all 
of the other parties to the dispute have previously accepted the compulsory 
jurisdiction of the Court.’’** Certainly the United States would not want to 
place itself in a position where it could be forced into court by a state which 
had not itself accepted the terms of Article 36. 

In a reply to Mr. Dulles’ memorandum, Mr. Charles Fahy, Legal Coun- 
sellor of the Department of State, argued that under Article 36 the United 
States would be bound only with respect to other states accepting the same 
obligation. He suggested, however, that if additional safeguards were de- 

2 Congressional Record, p. 10839. 

* Eight of the 15 sponsors of the original Morse resolution voted for the Connally amend- 


ment. Four voted against it. Congressional Record, p. 10841. 
% Congressional Record, pp. 10757,10760. % Hearings, p. 44. 
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sired it would be possible to insert an amendment along the lines of the 
Vandenberg proposal cited above. This suggestion was incorporated in the 
report of the Foreign Relations Committee 27 and was later advanced by 
Senator Vandenberg on the Senate floor. 

What does the Vandenberg amendment mean? At first glance it might 
seem unworkable. Does it mean, as some have suggested, that if the Court 
is called upon to interpret the United Nations Charter to settle a case be- 
tween two disputants under Article 36 of the Statute that it could not act 
unless the other 49 members of the United Nations also became parties to 
the dispute? Does it mean that a respondent state might be able to reject 
the Court’s jurisdiction unless all the parties to the treaty in question are 
before the Court? Does it mean that all the signatories to the Nine Power 
Treaty would have tq intervene in a case before that treaty could be con- 
strued by the Court? 

There was no dis¢ussion in the Senate on this point. However, such a 
narrow interpretation of the amendment undoubtedly goes beyond the intent 
of the Senate. In many instances it would be impossible to secure the 
participation in a case of all parties to a treaty since many of them would 
have no real interest in the dispute. To impose such a requirement would 
have the effect of nullifying the declaration of the United States with respect 
to a large and important class of cases involving multilateral treaties. 

Moreover, it should not be forgotten that Article 63 of the Statute already 
provides a means by which states not parties to a dispute may intervene in a 
case if it involves the construction of a treaty to which they are parties.”* 
This is a purely voluntary procedure designed to protect the interest of such 
states. To impose an additional requirement that these states must come 
into Court before such a treaty can be interpreted would modify consid- 
erably the meaning of the Statute and would serve no useful purpose since 
ample protection is offered all signatories under Article 63. 

It is suggested, therefore, that the word “affected” in the Vandenberg 
amendment be interpreted to mean “directly affected” or “legally af- 
fected.” If the latter interpretation were accepted it would tend to narrow 
the circle of states in each case to more logical and reasonable proportions. 
How the amendment might then operate may be illustrated by reference to 
a treaty of mutual guarantee comparable, let us say, to the Locarno Pact of 
1925. States A, B, C, D and E are parties to the treaty. State A obtains 
judgment from the Court that B has violated the treaty. This decision 
might obligate States C, D, and E to join with State A in application of 


*7 Committee Report, p. 6. 

%8 Article 63 reads: ‘‘(1) Whenever the construction of a convention to which states 
other than those concerned in the case are parties is in question, the Registrar shall notify all 
such states forthwith. (2) Every state so notified has the right to intervene in the proceed- 
ings; but if it uses this right, the construction given by the judgment will be equally binding 
upon 
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sanctions against B, even though States C, D and E were not actually in- 
volved in the original dispute. Clearly the legal rights and duties of States 
C, D and E are so materially affected that they might well become parties to 
the case before the Court. 

One other point ought to be kept in mind. The mere fact a treaty is sub- 
ject to interpretation by the Court should not in itself constitute sufficient 
justification for a party to the treaty to claim that it is “affected by the 
decision.’”’ The one does not necessarily flow from the other. Judicial 
interpretation merely defines what the treaty, or certain parts of it, means, 
and does not affect the legal rights and duties of the signatories except those 
before the Court. Article 59 of the Statute specifically provides that ‘‘The 
decision of the Court has no binding force except between the parties and in 
respect of that particular case.” 


3. Presidential Discretion 


The Senate adopted still a third amendment to the Morse resolution which 
should be mentioned in passing. At Senator Donnell’s suggestion the word 
“‘should” was changed to “‘shall’’ in two places ostensibly with the intention 
of making mandatory upon the President the limitations upon compulsory 
jurisdiction set forth in the resolution. Senator Donnell expressed his 
position in these words: ‘‘ While he [the President] is not obligated to con- 
summate a treaty after it has once been approved by the Senate, I do believe 
that the Senate has a right, in giving its consent, to attach mandatory condi- 
tions thereto.’’*® Since Senator Thomas (Utah) and Senator Morse accepted 
the amendment it was approved by the Senate without objection. Senator 
Thomas pointed out, however, that the mere insertion of the word ‘‘shall’’ 
would in no way diminish the discretion inherent in the office of the Presi- 
dent. ‘We are giving advice to the President of the United States,’’ he 
said. ‘He, of course, can do what he wants to do with that advice.’’** In 
fact the issue was never joined. The President did not protest the manda- 
tory language of the Morse resolution. And the declaration signed by him 
contained all the limitations and restrictions to which the Senate had offered 
its advice and consent. 


VII. THE MILLIKIN PROPOSAL 


While the Connally and Vandenberg amendments received the over- 
whelming support of the Senate, a third major amendment proposed by 
Senator Millikin was actually defeated by a vote of 49 to 11. In the 
development of a legislative measure, rejected amendments are often as 
important in diagnosing the attitude of the legislative body as those amend- 
ments which are favorably acted upon. This was true of Senator Millikin’s 
proposal. In approving the Connally and Vandenberg amendments the 


29 Congressional Record, p. 10768. 30 Same, p. 10767. 
% Congressional Record, pp. 10842-10849. 
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Senate demonstrated a desire to definitely limit the compulsory jurisdiction 
of the Court as it applies to the United States. But in voting down the 
Millikin proposal it demonstrated its reluctance to do anything that might 
hamper the Court in carrying out its normal judicial functions in an effective 
manner. 

Article 38 of the Court Statute, it may be recalled, provides that the Court, 
in deciding the disputes submitted to it, shall apply international conven- 
tions, international custom, and the general principles of law recognized by 
civilized nations as well as judicial decisions and the teachings of the most 
highly qualified publicists of the various countries. In his memorandum to 
the Foreign Relations Committee John Foster Dulles made Article 38 the 
subject of rather severe criticism.*? If the rules of international law to be 
applied are so uncertain that resort must be had to alleged custom and the 
teaching of publicists, he pointed out, ‘“‘then the Court can scarcely avoid 
indulging in a large amount of judicial legislation or political expediency.” 
To be sure, three of the four categories of disputes listed in Article 36 relate 
to matters susceptible of judicial determination. But what about legal dis- 
putes “‘concerning any question of international law”? Given the unde- 
veloped status of international law, could the United States risk submitting 
such disputes to the Court in advance without prior agreement defining the 
rules of law to be applied in any particular case? 

“It was in line with this reasoning that Senator Millikin introduced his 

endment designed to safeguard the United States against the legislative 
tendencies of the Court. The amendment provided that the declaration of 
adherence to Article 36 ‘‘shall not apply to disputes where the law necessary 
for decision is not found in existing treaties and conventions to which the 
United States is a party and where there has not been prior agreement by 
the United States as to the applicable principles of international law.” It 
will be noted that the proposal would not attempt to limit the Court to 
treaties and conventions as the single source of international law to which it 
might turn in deciding a case. Other sources might be consulted, provided 
they were agreed upon in advance by the United States and the other 
parties to the dispute. ‘‘We should not commit the destiny of this coun- 
try,’’ said Senator Millikin, ‘‘to a game in which the rules are made by the 
referee as he goes along.”’ * 

Leaders from both parties marshalled several convincing arguments to 
refute Senator Millikin’s proposal. In the first place, Article 38 of the Court 
Statute clearly specifies the four sources of law which the Court shall apply 
in rendering its decisions. Inasmuch as Article 38 forms an integral part 
of the United Nations Charter which has been accepted by 51 nations, it is 
difficult to understand how the United States, by a unilateral declaration, 
can alter these fundamental provisions which so vitally affect the successful 
functioning of the Court. Clearly if any state accepts compulsory jurisdic- 


® Hearings, p. 44. 33 Congressional Record, p. 10844. 
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tion, it must be accepted under the terms and conditions prescribed in 
Article 38. In the second place, the concept of compulsory jurisdiction 
implies a general willingness on the part of the contracting states to ap- 
pear before the Court whenever they are summoned. If a new agree- 
ment has to be arrived at in each case specifying the law the Court is to 
apply, then much of the value of the automatic process envisaged in Article 
36 would be nullified. For in the conclusion of these special agreements 
every state involved in the dispute would find a permanent invitation to 
exercise a veto power over the judicial function of the Court. 

These arguments can be put in still another way. The Court, as one of the 
principal organs of the United Nations, has an extremely important role to 
play both in the settlement of legal disputes and in the development of in- 
ternational law. To require prior agreement before the Court can assume 
jurisdiction, or to limit the sources of international law to which it can turn 
in order to arrive at its decision, might seriously hinder it in the fulfillment 
of its purpose. Surely any risk the United States might take in submitting 
cases to the Court—even where the rules of law are still uncertain—would be 
outweighed by the tremendous advantage that would accrue to the world if 
the Court is given the freedom and authority it needs to develop the judicial 
process. 

These arguments were vigorously advanced by Senators Morse, Taft, 
Austin and George in combating Senator Millikin’s contention that ‘we 
should not commit our fortunes to legal speculation and invention.’”’ Sena- 
tors Morse and Taft particularly insisted that it would be far better not to 
adopt any resolution at all than to accept the Millikin proposal. As a result 
of this outspoken opposition the amendment was overwhelmingly defeated. 


VIII. coNcLUDING COMMENTS 


Viewed in historical perspective, it is a rather remarkable fact that the 
United States embraced the idea of compulsory jurisdiction only a little over 
a year after the San Francisco Conference. By that act we have brought 
into balance our international commitments with respect to the settlement of 
legal and political disputes. We have demonstrated once again our confi- 
dence in the United Nations. We have encouraged the development of in- 
ternational law and the peaceful settlement of disputes. We have made our 
words about world peace square more nearly with our deeds. 

The immediate effect of the declaration, of course, is that the United 
States may now be sued before the Court without its consent by any other 
declaring state. This fact in itself should not give rise to any apprehension. 
The new Court has been carefully protected against political influences and 
the experience of the Permanent Court certainly demonstrates that the 
acceptance of compulsory jurisdiction is no hazardous venture. Moreover, 
it should not be forgotten that the United States can now sue any other 


* Subject to the limitations discussed above. 


THE UNITED STATES ACCEPTS COMPULSORY JURISDICTION 719 


declaring state. Since we have always been an important claimant state 
this should prove a very real advantage. 

One final observation should be made. Some people will continue to 
belittle the action taken by the United States on the ground that we may still 
successfully deny the Court’s jurisdiction in certain important cases. Sena- 
tor Morse took a constructive attitude toward that question when he pointed 
out that regardless of the limitations imposed we have still taken “‘a great 
stride in the direction of developing a world order under law.’”’ He declared: 


We will have placed upon our Government, in my judgment, an even 
greater moral obligation to keep the faith, because if we should adopt the 
resolution with the Connally amendment in it, then clearly the eyes of 
the world will be turned upon us in any case in which any other country 
_ which we find ourselves in dispute seeks to hale us before the World 

ourt. 


% Congressional Record, p. 10831. 
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THE INTERNATIONAL COURT OF JUSTICE, THE SENATE, 
AND MATTERS OF DOMESTIC JURISDICTION 


By LAWRENCE PREuSS 
Of the Board of Editors 


It has been remarked that the Government of the United States ‘‘seldom 
loses an opportunity to profess its loyalty to international arbitration in the 
abstract. . . . The expression of this sentiment has’become so conventional 
that a popular impression prevails that it accords with the actual policy of 
the United States.’’! This ambivalent attitude is nowhere more clearly 
illustrated than in a memorandum addressed by Mr. John Foster Dulles on 
July 10, 1946, to the Senate Committee on Foreign Relations.2 ‘“‘The 
United States, since its formation,’’ Mr. Dulles states, ‘‘has led in promoting 
a reign of law and justice as between nations. In order to continue that lead- 
ership, we should now accept the jurisdiction of the International Court of 
Justice. If the United States, which has the material power to impose its 
will widely in the world, agrees instead to submit to the impartial adjudica- 
tion of its legal controversies, that will inaugurate a new and profoundly 
significant international advance.’’ Although the initial step of accepting 
the compulsory jurisdiction of the Court would in itself be “of profound 
moral significance,” it would, Mr. Dulles continues, “‘assume greatly in- 
creased practical significance” only when “limiting factors’’ have been re- 
moved, for the “path is as yet so untried that it would be reckless to proceed 
precipitately,’’ the Court “‘has yet to win the confidence of the world com- 
munity,” and “international law has not yet developed the scope and defi- 
niteness necessary to permit international disputes generally to be resolved 
by judicial rather than political tests.”’ 

Pursuant to these views Mr. Dulles suggested the addition of three further 
reservations to the resolution (S. Res. 196) which Senator Morse had intro- 
duced on November 28, 1945, with the purpose of authorizing acceptance by 
the United States of the compulsory jurisdiction of the International Court of 
Justice. Two of these, proposed as amendments by Senators Vandenberg * 


1 Manley O. Hudson, this JourNAL, Vol. 22 (1928), pp. 368, 369. 

* Pp. 43-45, Hearings before a Subcommittee of the Committee on Foreign Relations, United 
States Senate, 79th Congress, 2d Session, on Senate Resolution 196, A Resolution proposing 
acceptance of compulsory jurisdiction of International Court of Justice by United States 
Government (cited hereinafter as Hearings). 

* To exclude from the jurisdiction of the Court “Disputes arising under a multilateral 
treaty, unless (1) all parties to the treaty affected by the decision are also parties to the 
case before the Court, or (2) the United States specially agrees to jurisdiction.’’ Congres- 
sional Record, Vol. 92, No. 153, Aug. 1, 1946, p. 10760. 

This amendment, accepted by the Senate without debate or objection, was apparently 
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and Connally, were accepted by the Senate; and a third, proposed by 
Senator Millikin,’ was rejected. The Resolution was approved on August 2, 
1946, by sixty affirmative and two negative votes,® and on August 16, 1946, 
the President exercised the recommendation made therein by transmitting 
to the Secretary-General of the United Nations a declaration accepting the 
jurisdiction of the Court under the terms of Paragraph 2 of Article 36 of the 
Statute.’ 

The Morse Resolution, which was introduced with strong bipartisan sup- 
port, had been carefully drafted in consultation with officers of the Depart- 
ment of State and other experts on international judicial organization. It 
had received the unqualified endorsement of the President, of the Secretary 
of State, and of representatives of national organizations and individuals who 
had appeared before, or had filed statements with, the Subcommittee of the 
Foreign Relations Committee which held hearings on the Resolution on July 
11,12and15. The American Bar Association and the American Society of 
International Law had unanimously. approved the principle of compulsory 
adjudication. Furthermore, the Foreign Relations Committee, without a 
dissenting voice, had on July 25 reported the Resolution favorably in its 
unamended form. In the light of these facts it becomes difficult to find an 
explanation for the sudden appearance of reservationist sentiment among 
members of the Senate who had already had abundant opportunity for ex- 
pressing any dissenting views prior to the opening of debate on the Resolu- 


formulated without reference to Articles 59 and 63 of the Statute of the Court. It is difficult 
to wrest any intelligible meaning from the language which Mr. Dulles employed in suggesting 
it, and it seems doubtful that the Committee on Foreign Relations, which drafted the amend- 
ment, succeeded in formulating in legal terms whatever purpose he may have had. See 
Senate Report No. 1835 [to accompany S. Res. 196], 79th Cong., 2d Sess., pp. 6, 7 (cited 
hereinafter as Report). 

4 To insert the italicized words in the following exclusion: ‘‘b. Disputes with regard to 
matters which are essentially within the domestic jurisdiction of the United States, as deter- 
mined by the United States.” Approved, yeas 51, nays 12. Cong. Ree., Vol. 92, No. 154, 
Aug. 2, 1946, p. 10841. 

‘To insert a further exclusion: ‘“ Disputes where the law necessary for decision is not 
found in existing treaties and conventions to which the United States is a party and where 
there has not been prior agreement by the United States as to the applicable principles of 
international law.”’ Rejected, yeas 11, nays 49. Cong. Rec., Vol. 92, No. 154, Aug. 2, 1946, 
p. 10849. 

In proposing this amendment, Mr. Dulles asserted that the United States can “‘ properly 
refrain from subjecting itself” to judgments based upon “‘alleged custom, teachings, etc.” 
Mr. Dulles thereby reveals himself to be plus positiviste que les positivistes. They, at least, 
acknowledge generally accepted international custom as a legal source subsidiary to treaties, 
although, in order to preserve the symmetry of their consensual theory, they are compelled 
to fall back upon the fiction of ‘‘tacit consent’’ as the basis of its binding force. 

* Same, p. 10850. 

7 For the text of the declaration and the note of the Acting United States Representative 
to the United Nations, Aug. 26, 1946, transmitting the declaration for deposit with the 
Secretary-General, see Doc. US/ICJ/5, Department of State Bulletin, Vol. 15, No. 375 
(Sept. 8, 1946), p. 452. 
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tion on July 31. It is impossible, of course, to measure the extent to which 
considerations extraneous to the merits of the question at issue may have 
contributed to the result, or to assess the influence that the Dulles memoran- 
dum exerted upon the Senate. That its influence was considerable may, 
however, be judged from the fact that all of the amendments were clearly 
inspired by it. The readiness with which its proposals were accepted, and 
all contrary counsels dismissed, suggests the not unfair inference that the 
basic distrust of the international legal process which it reflects was shared 
by.those who translated it into the restrictive amendments. 

The exclusion of “disputes with regard to matters which are essentially 
within the domestic jurisdiction of the United States’’ was originally inserted 
in the Morse Resolution for the purpose of reassuring the Senate and dis- 
arming any possible opposition which the omission of an express reference 
might have aroused. Although it was believed that such a reservation ® 
was unnecessary it was doubtless recalled that matters of domestic jurisdic- 
tion, variously defined, had been reserved in earlier treaties of obligatory 
arbitration,® both unratified '° and ratified... Paragraph 8 of Article 15 of 


* During the Senate debate, Senator Thomas questioned the use of the term ‘“‘reserva- 
tion”’ as descriptive of the proposed amendments, on the ground that the Morse Resolution 
was not part of an international agreement, but was initiated by the Senate. Cong. Rec., 
Vol. 92, No. 153, Aug. 1, 1945, pp. 10757, 10758. However, the amendments added by the 
Senate have become reservations by inclusion in the United States Declaration accepting 
the jurisdiction of the Court under Art. 36 (2) of the Statute, which is itself a treaty. See 
Report, p. 5. 

* The term “o! !!-atory” is used herein to describe the jurisdiction provided in a treaty 
which prescribes an ovligation to submit certain classes of disputes to arbitration or judicial 
settlement, but necessitates the conclusion of a special agreement for the submission of each 
specifi dispute. <A treaty of obligatory arbitration or judicial settlement, therefore, is, in 
a sense, “only on egreement to agree—a pactum de contrahendo. The obligation which it 
creates falls far short of creating a como !sorv jv~iwietion. The latter may be said to exist 
only where a particular tribunal. cithes preéxsting or susceptible of being brought into 

| existence without the concurrence of the parties to the dispute, is on ' wed « "tl, power to 
decide a disput> upon the application of a single party.” Manley O. Hudson, /nternational 
Tribunals: Past and Future, Washington, 1944, p. 75. Philip C. Jessup suggests that the 
term “compulsory’’ is misleading and that it would be more precise to speak of the ‘“auto- 
mitic”’ jurietiction of the Court. ‘The International Court of Justice of the United .va- 
tions,” Foreign Policy Reports, Vol. 21 (Aug. 15, 1945), p. 156. The word “compulsory,” 
in any case, is redundant when used in connection with jurisdiction accepted under Art. 36 
(2) of the Statute. Jessup, in Hearings, p. 149. There is always a danger that “‘compul- 
sory”’ will be deemed to refer to the possible use of compulsion to enforce the judgments of 
a tribunal, and that the absence of a determinate sanction to compel compliance will imply 
that they have only a “moral” and not a “legal” force. Senator Austin apparently 
holds this typically Austinian view, for from the fact that “this court does not have a sheriff 
and does not have power of execution,” he concludes that “the only power this court has 
is moral power. . . .”” Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, p. 10763. 
1@ A Senate amendment to Article 1 of the Olney-Pauncefote Treaty, rejected by the Sen- 
ate on May 5, 1897, provided that “‘no difference shall be submitted under this treaty which, 
in the judgment of either power, materially affectsits . . . foreign or domestic policy. . . .” 
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the Covenant of the League of Nations had been added upon the suggestion 
of William Howard Taft, who considered that the exclusion from the compe- 
tence of the Council of differences which “‘ grow out of an exclusively domestic 
policy” was one of the principal means by which “the ground will be com- 
pletely cut from under the opponents of the League in the Senate.” A 
sweeping exclusion of domestic questions was among the Lodge reservations 
to the Treaty of Versailles.* The Declaration annexed to the Four Power 
Pact signed at Washington on December 13, 1921, provided that controver- 
sies to be submitted to joint consultation should ‘‘not be taken to embrace 
questions which according to principles of internation] law lie exclusively 
within the domestic jurisdiction of the respective Powers.’’ Furthermore 
Great Britain, in accepting the compulsory jurisdiction of the Permanent 
Court of International Justice in 1929, had excluded “‘disputes with regard 
to questions which by international law fall exclusively within the jurisdiction 


For the text, see ‘Arbitration and the United States,’’ World Peace Foundation Pamphlets, 
Vol. 9 (1926), p. 509. 

An amendment added by the Senate to Article 3 of the Taft-Knox treaties, concluded 
with Great Britain and France, respectively, on Aug. 3, 1911, contained the proviso that 
“the treaty does not authorize the submission to arbitration of any question which affects 
the admission of aliens into the United States, or the admission of aliens to the educational 
institutions of the several states, . . . or concerning the question of the alleged indebtedness 
or monied obligation of any state of the United States, . . . or other purely governmental 
policy.” President Taft declined to take further action on these treaties on the ground that, 
having come back ‘‘thus crippled and maimed’”’ by this and other amendments, they were 
“not very useful.” Same, p. 534. 

11 The reservation as to disputes which affect ‘‘the vital interests, the independence, or 
the honor’”’ of either party, contained in the Root treaties of 1908-1909, covers, of course, 
disputes concerning matters of domestic jurisdiction. In the Kellogg treaties, initiated by 
the treaty with France signed on Feb. 6, 1928, this formula is replaced, in part, by the pro- 
viso that the treaty “‘shall not be invoked in respect of any dispute the subject matter of 
which (a) is within the domestic jurisdiction of either of the High Contracting Parties. . . .”’ 
Article 2 of the Inter-American Treaty of 1929, proclaimed April 16, 1935, excepts from the 
stipulations of the treaty controversies “which are within the domestic jurisdiction of any of 
the Parties to the dispute and are not controlled by international law. . . .” 

” Telegram to President Wilson, March 18, 1919. David Hunter Miller, The Drafting of 
the Covenant, New York, 1928, Vol. I, p. 277. The provision, which, with minor stylistic 
changes, was to become Art. 15 (8) of the Covenant was drafted by the President on the basis 
of Mr. Taft’s suggestion, and was approved by the Commission on the League of Nations 
at its meeting of March 24, 1919. Same, Vol. II, p. 350. On the American origin of this 
provision, which the author considers to be the expression d'un exclusivisme farouche, see 
Pierre Mariotte, Les limites actuelles de la compétence de la Société des Nations, Paris, 1926, 
pp. 124-128; W. Sukiennicki, La souverainété des états en droit international moderne, Paris, 
1927, pp. 352-362. 

4 The fourth reservation provided: ‘The United States reserves to itself exclusively the 
right to decide what questions are within its domestic jurisdiction and declares that all do- 
mestic and political questions relating in whole or in part to its internal affairs, including im- 
migration, labor, coastwise traffic, the tariff, commerce, the suppression of the traffic in 
women and children and in opium and other dangerous drugs, and all other domestic ques- 
tions, are solely within the domestic jurisdiction of the United States and are not under this 
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of the United Kingdom.”’* This reservation found its way into later accept- 
ances of the jurisdiction of the Permanent Court, and now, by virtue of 
Paragraph 5 of Article 36 of the new Statute, constitutes an express limitation 
upon the compulsory jurisdiction of the International Court of Justice in the 
case of nine» of the nineteen states which are bound thereby. Finally, a 
provision similar in principle, but applicable to the entire United Nations 
Organization, was incorporated in the Charter as Paragraph 7 of Article 2.1° 

In presenting its favorable report on the Morse Resolution the Committee 
on Foreign Relations apparently believed that the express reservation of 
matters of domestic jurisdiction constituted sufficient deference to an atti- 
tude which had become traditional with the Senate. It drew attention to the 
fact that the reservation ‘is implicit in the nature of international law,” 
which is, “by definition, a body of rights and duties governing states in their 
relations with each other, and does not, therefore, concern itself with matters 


treaty to be submitted in any way either to arbitration or to the consideration of the council 
or of the assembly of the League of Nations, or any agency thereof, or to the decision or 
recommendation of any other power.” Cong. Rec., Vol. 59, Pt. 5, 66th Cong., 2d Sess., 
March 19, 1920, p. 4599. 

4 Great Britain, Parliamentary Papers, Misc. No. 8 (1929); this Journau, Vol. 25 (1931), 
Supplement, p. 85. Under the influence of Art. 15 (8) of the Covenant, similar reservations 
had been inserted in a number of postwar treaties of arbitration. For example, Art. 2 of the 
Helsingfors treaty of 1925 (Estonia-Finland-Latvia-Poland) provided that the obligation of 
the treaty should not “apply to questions the legal nature of which makes them subject 
solely to the domestic legislation of the Party concerned. . . .”” League of Nations, Treaty 
Series, Vol. 38, p. 359. 

6 Australia, Brazil, Canada, Great Britain, India, Iran, New Zealand, and South Africa, 
in addition to the United States. All of the reservations of matters of domestic jurisdic- 
tion made under the former Statute are identical with that of Great Britain, with the ex- 
ception of the Brazilian declaration, which reserves ‘‘questions which, by international 
law, fall exclusively within the jurisdiction of the Brazilian courts of law, or which belong to 
the constitutional régime of each State.” 

16 Tt was provided in Ch. VIII, A (7) of the Dumbarton Oaks Proposals that the provisions 
relating to pacific settlement ‘‘should not apply to situations or disputes arising out of mat- 
ters which by international law are solely within the domestic jurisdiction of the state con- 
cerned.’’ On May 4, 1945, the Four Sponsoring Governments proposed an amendment by 
which the above paragraph was suppressed and a new formula substituted, which, with an 
Australian amendment, became Art. 2 (7) of the Charter. Documents of the United Nattons 
Conference on International Organization, Vol. 6, pp. 567, 518 (cited hereinafter as Conference 
Documents). Art. 2 (7) reads: 

Nothing contained in the present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of any 
state or shall require the Members to submit such matters to settlement under the 
present Charter; but this principle shall not prejudice the application of enforcement 
measures under Chapter Vil 

The transfer of the paragraph on domestic jurisdiction from the section on pacificsettlement 
to the chapter on “Principles” made it ‘‘a general principle and hence widened the scope of 
its application. The change of place in this case involved a change in the portée of the text.”’ 
Report of the Rapporteur of Subcommittee I/1/A to Committee I/1, Conference Documents, 
Vol. 6, pp. 507-508. 
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of domestic jurisdiction.’’!7 This position, restated by Senator Thomas of 
Utah in the able speech with which he opened the debate, is identical with 
that taken by the British Government in 1929 when it filed its declaration 
under the Optional Clause. The reservation, the British Memorandum 
stated, is ‘‘merely an explicit recognition of a limitation on the jurisdiction 
of the Permanent Court which results from international law itself. It is 
merely the application in this connection of the principle that, subject to any 
relevant treaty stipulations, a state is entitled to regulate as it pleases matters 
which fall exclusively within the domain of its sovereignty.’ !* 

During the course of the debate in the Senate it became obvious that little 
was known about domestic jurisdiction “except its extreme sanctity.”’!* 
Apprehensions of possible encroachment upon the sacred domains of immi- 
gration and the tariff were not dispelled by the repeated assurance that in- 
ternational law, which the Court is bound to apply, does not ‘‘cover”’ such 
questions. ‘There is no international law dealing with the subject of immi- 
gration,’’ Senator Thomas said. ‘So far as international law is concerned, 
on those subjects [immigration, the tariff, etc.] thereisa void,and . . . noone 
of those questions could possibly come before the International Court until 
the law had developed to such degree that it would be before the Court.’’?° 

Perhaps the discussion might have been somewhat clarified if this proposi- 
tion had been stated in a positive form, for it is ‘“‘a mistake . . . to say that 
international law has no rule for matters of domestic jurisdiction; its rule is 
that they are matters of domestic jurisdiction.” #4 The notion that there 


are ‘‘gaps”’ in the law leads readily to the conclusion that a court, confronted 
with a case concerning which there is “‘no rule,”’ will either pronounce a non 
liquet (in which event there is no purpose served in submitting it), or that it 
will proceed to fill the ‘‘gaps”’ by judicial legislation (to the prejudice of the 
party which has raised the plea of domestic jurisdiction).#* The deceptive 


11 Report, p. 5. 

18 Memorandum on the Signature of His Majesty’s Government in the United Kingdom of 
the Optional Clause of the Statute, Parliamentary Papers, Misc. No. 12 (1929), Cmd. 3452; 
this JouRNAL, Vol. 25 (1931), Supplement, p. 93. See H. Lauterpacht’s comments upon this 
statement in Economica, June 1930, p. 149. 

use Professor J. L. Brierly’s phrase: “Matters of Domestic Jurisdiction,’ British 
Yearbook of International Law, Vol. 6 (1925), p. 8. 

2° Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, pp. 10755, 10762. 

4 J. L. Brierly, ‘The General Act of Geneva, 1928,’ British Yearbook of International Law, 
Vol. 11 (1930), p. 129; italics in original. 

An international tribunal ne s’occupe pas des affaires domestiques pour indiquer comment elles 
doivent étre réglées. Il s’en occupe seulement au point de vue formal pour dire a qui en revient le 
reglement: N. Politis, Le probleme des limitations de la souveraineté et le théorie de l’abus des 
droits dan les rapports internationauz, in Recueil des Cours del’ Académie de Droit International, 
T. VI (1925-1), p. 43; D. Schindler, Le progrés de l’ arbitrage obligatoire depuis la création de la 
Société des Nations, same, T. XXV (1928-V), p. 304. 

® See Torsten Gihl, /nternational Legislation, London, 1937, pp. 82-99; Lacwnes du drott 
international, in Acta scandinavica juris gentium, Vol. 3 (1932), pp. 37-64; H. Lauterpacht, 
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simplicity of this view explains its wide acceptance and its constant repeti- 
tion. Refusal to submit to an international tribunal matters which are 
claimed to belong to the domestic jursidiction seems obviously justifiable 
for, according to this conception, the tribunal would fail to reach a decision 
because of the absence of applicable rules. ‘“. . . Questions which are sus- 
ceptible of arbitration or impartial decision,’’ Secretary of State Frank B. 
Kellogg once asserted, “‘are those involving rights claimed under a treaty 
or under international law. A political question cannot be arbitrated be- 
cause there are no principles of law by which it can be decided, and unless 
there are relevant treaty provisions requiring construction, no nation can 
agree to arbitrate purely domestic questions like tariff, taxation, immigra- 
tion, and, it may be said, all political questions involving the exercise of 
sovereignty within the nation’s territorial limits. There are no positive rules 
of international law applicable to such questions to guide arbitrators in reach- 
ing a decision.’”’ 

Senator Ferguson’s interventions during the debate on the Morse Resolu- 
tion seem to have been based upon a similar order of ideas.* Mr. Ferguson 
apparently assumed that matters of domestic jurisdiction can be infallibly 
recognized, and that they can in some unexplained way be excluded from 
the competence of the Court without a preliminary legal examination as to 
whether the subject matter of any given dispute actually is within the ex- 
clusive jurisdiction of the state concerned. This conception of the inherent 
“‘non-justiciability’’ of matters alleged to be of domestic jurisdiction—and 
fortunately the term “‘justiciability’”’ was not injected into the debate— 
begs the very question which will be at issue in a specific case. Matters of 
domestic jurisdiction do not qualify themselves. Their boundaries are 
traced by international law, and it is surely a preéminently legal question 
whether, in any given case, a matter which belongs in principle to the re- 
served domain has, as a result of the development of international relations 
or the conclusion of an international engagement, entered the domain regu- 
lated au fond by international law. This is a legal question to which a 


The Function of Law in the International Community, Oxford, 1933, pp. 60-84; Eugéne Borel, 
in Annuaire de l’ Institut de Droit International (1931-I), pp. 65-76; H. Tahsin, No Man’s 
Land du Droit des Gens, Paris, 1936. 

% “The War-Prevention Policy of the United States,” this Journa., Vol. 22 (1928), p. 
256. 

‘‘Eminent statesmen and jurists insist that questions like immigration are not ‘arbitrable.’ 
In fact, they are a typically appropriate subject for judicial settlement. An international 
court will in such cases invariably pronounce that the claim [which runs counter to the rule 
of international law that recognizes such matters to be of domestic jurisdiction] must be dis- 
missed. To submit questions of immigration to arbitration does not mean to expose it to 
the risks of bargaining and compromise by political mediators; it means having the right to 
exclusive regulation of immigration upheld by an impartial decision more authoritative than 
the fiat of the State concerned. H. Lauterpacht, work cited, p. 174. 

* Cong. Rec., Vol. 92, No. 154, Aug. 2, 1946, pp. 10836-10838. 
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tribunal, if given the power under a system of compulsory adjudication, can 
always find a legal answer.” 

It is precisely this power which the Connally Amendment denies to the 
International Court of Justice whenever a dispute relates to matters which are 
essentially within the domestic jurisdiction of the United States, ‘‘as de- 
termined by the United States.’”’ This, as Senator Thomas remarked, ‘“‘is a 
contradiction of compulsory jurisdiction itself,’’ 2° the essence of which is the 
assurance that the competence of the tribunal cannot be excluded or par- 
alyzed after a dispute has arisen by the resistance of one of the parties or by 
disagreement between them.?7 The Report of the Committee on Foreign 
Relations states the situation with clarity and force: 


The question of what is properly a matter of international law is, in 
case of dispute, appropriate for decision by the Court itself, since, if 
it were left to the decision of each individual state, it would be possible 
to withhold any case from adjudication on the plea that it is a matter 
of domestic jurisdiction. It is plainly the intention of the statute that 
such questions should be decided by the Court, since article 36, para- 
graph 6, provides: 


In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 


... A reservation of the right of decision as to what are matters 
essentially within domestic jurisdiction would tend to defeat the pur- 
poses which it is hoped to achieve by means of the proposed declaration 
as well as the purpose of article 36, paragraphs 2 and 6, of the Statute of 
the Court.”* 


* Rejection by the tribunal of the claim of the “plaintiff’”’ state on the ground that it is 
without support in international law is equivalent to holding that there exists no rule of in- 
ternational law which limits the freedom of action of the “‘defendant”’ state within the ‘‘re- 
served domain”’ of its domestic jurisdiction. A. P. Fachiri, The Permanent Court of Interna- 
tional Justice: Its Constitution, Procedure and Work, London, 1932, pp. 73, 103; Sir John 
Fischer Williams, Current Chapters on International Law and the League of Nations, London, 
1929, pp. 50 ff. During the meetings of the Advisory Committee of Jurists at The Hague in 
1920 the subject of lacunae was fully discussed. Procés-verbauz of the Proceedings of the Com- 
mittee, pp. 293-297, 307-321. Mr. Root having expressed the opinion that the Court might 
in exceptional cases have to pronounce a non liquet, M. Ricci-Busatti said: ‘‘By declaring 
the absence of a positive rule of international law, in other words an international limitation 
on the freedom of the parties, nevertheless a legal situation is established. That which is 
not forbidden is allowed; that is one of the general principles of law which the Court would 
have toapply. Ifa case is brought before the Court and if the latter finds that no rules exist 
concerning it, the Court shall declare that one party has no right against the other, that the 
conduct of the accused State is not contrary to any admitted rule.’’ Same, p. 314. 

* Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, p. 10765. 

*7E. Borel and N. Politis, L’extension de l’arbitrage obligatoire et la compétence obligatoire 
de la Cour Permanente de Justice International, in Annuaire del’ Institut de Droit International 
(1927-II), p. 675. 

28 Report, p. 5. 

“The principle that each State shall be the sole and exclusive judge of the expediency of 
policies which are purely and admittedly domestic, is sound and incontestable. But grave 
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The Under Secretary of State, Mr. Dean Acheson, expressed the same convic- 
tion when he said: 

The rule of law becomes effective to the extent that states agree to 
submit themselves to the decision of the Court in all cases involving 
questions of law. It cannot become effective if states may reserve this 
decision to themselves, regardless of the degree of good faith by which 
they govern their actions.*° 


The initial proposal that the United States reserve to itself a right of uni- 
lateral determination concerning domestic questions was made during the 
hearings on the Resolution by Senator Austin, who interrupted Senator 
Morse’s opening statement to ask whether he would regard it as “nullifying” 
his purpose if words were inserted in exclusion “‘b” to read: ‘Disputes 
which are held by the United States to be with regard to matters which are 
essentially within the domestic jurisdiction of the United States.”’ Senator 
Morse, who apparently had not anticipated the question, replied that he 
would ‘‘accept the language as of now.’’*° The amendment was not ac- 
cepted by the Committee and later, on the floor of the Senate, Senator 
Morse withdrew his tentative approval on the ground that after study he 
found the amendment unwise.*! In its earlier stages the Senate debate 
turned about the question whether the Court itself or the United States, under 
the terms of the Resolution as introduced, would be competent to determine 
the jurisdictional issue. Senator Wiley introduced a new element into the 
debate when he envisaged the possible refusal of the United States to re- 


spond in proceedings concerning a dispute which it alleged to arise out of 
matters within its domestic jurisdiction. If the question were ‘‘a close one,” 
he said, ‘‘and the Court held that it did have jurisdiction, the question would 
be presented of whether or not we would abide by the judicial process... . 
If the Court held against the United States, then the question of what power 
the Court had to enforce its judgment would arise.” * In elaborating this 
view, Senator Austin said: 


differences may easily arise as to whether a particular dispute involves merely a domestic 
question or whether it is really an international one. . . . It is one thing to recognize, as we 
must, the right of every sovereign state to determine freely its own domestic policies; it is a 
wholly different proposition to maintain that a state is the sole and exclusive judge of whether 
a particular policy or question is purely domestic, when it gives rise to an issue with another 
state whose rights are affected by such policy and which claims that it involves an ‘interna- 
tional matter.’ It iseasily conceivable, in the absence of acommon judge, that either party to 
a dispute if it wishes to evade its treaty obligation to arbitrate, may claim that the dispute is 
one involving a domestic policy, and from its decision there is no appeal.”” James W. Garner, 
“The New Arbitration Treaties of the United States,” this Journau, Vol. 23 (1929), p. 598. 

*9 Hearings, p. 129. 30 Same, p. 36. 

| Cong. Rec., Vol. 92, No. 154, Aug. 2, 1946, p. 10831. Senator Austin later stated in the 
Senate: ‘“‘Mr. President, I am supporting the [Connally] amendment. I would rather see 
the resolution not contain it, but for many reasons I shall vote for the amendment.” 
Same, p. 10840. 

2 Same, No. 153, Aug. 1, 1946, p. 10761. 
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The only power this court has is moral power, and if the situation 
should arise . . . that a state, a party, has been ruled against when it 
raised the question of jurisdiction, and that state has held up its head 
and said, ‘‘ Notwithstanding the decision we know from our history, and 
our experience, and existing conditions that this is a question which is 
domestic, and that we will disregard the decision of the court,’ that 
state has the final decision instead of the Court. The court cannot 
execute its judgment. 


By the terms of Article 94 of the Charter of the United Nations, measures 
to give effect to a judgment could be taken by the Security Council only if it 
should find that non-compliance by the United States resulted in a threat to 
or breach of the peace. Unless the Council should so determine, Mr. Austin 
concluded, ‘‘the United States is the last arbiter, and has the final word upon 
a matter which is domestic. Such a position is entirely moral and entirely 
legalistic, and is within the four corners of our great engagement [under the 
Charter].” #* It is evident that Mr. Austin draws a sharp distinction be- 
tween a legal obligation and one resting merely upon the dictates of positive 
international morality. Senator Connally, who introduced his amendment 
at this point “‘to settle this question,’’ agreed that ‘‘in case the Court should 
decide that a question which the United States considered to be domestic was 
nondomestic and international we would be justified . . . in defying the 
court.’’54 

The effect of the Connally Amendment is to give to the United States a 
veto upon the jurisdiction of the Court after a diispuic has been referred to it 
by an upplicant state. It constitutes an extension of unilateral determina- 
tion into a field in which it has hitherto been unknown, for the reason that it 
is utterly in contradiction with the very concept of a compulsory jurisdiction. 
It is unfortunate that the original sponsor of the Resolution, in his zeal to ex- 
clude this prior veto upon the exercise of the Court’s jurisdiction, should have 


*% Same, p. 10763. 
In his statement before the Subcommittee, Mr. Charles Fahy, Legal Adviser of the De- 
partment of State, said: ‘‘ Although parties to cases are obligated to comply with the decisions 
of the Court. which is a mgral obligation based on the provisions of the Charter, there is no 
provision for the enforcement of such decisions unless the failure to complv constitu’. . os 
threat to the peace of breach of the peace under article 39 of the Charter. ‘There is an article 
in the Charter (art. 94, par. 2) which provides that a party may resort to the Security Coun- 
cil if the other party fails to carry out the judgment and that the Security Council may, if it 
deems necessary, make recommendations or decide upon measures to be taken to give effect 
to the judgment. This Govcrument takes the position that the Security Council’s action 
under this article is limited by the scope of its powers as defined in article 39. that is, it must 
first be determined by the Security Council that the breach constitutes a threat to. or breach 
of, the peace or an act of agsression (hearings on the Charter, Senate Foreign Relations Com- 
mittee, Pasvolsky testimony, pp. 285-287; Hackworth testimony, pp. 330 -332). Hearings, p. 
142. Also, L. Preuss, ‘The International Court of Justice and the Problem of Compulsory 
Jurisdiction,” in Department of State Bulletin, Vol. 13, No. 327 (Sept. 30, 1945), pp. 476, 
477. 

* Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, p. 10763. 


730 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


stressed the possibility of a veto interposed at a subsequent stage to prevent 
the enforcement of the Court’s judgment. It remained for Senator Morse 
to point out clearly that: 


Under Article 94, we would have the veto power when the case went 
before the Security Council if we took the position, without the Connally 
amendment, that the decision involved a domestic issue and not an 
issue of international law. 


Senator Morse considered that the objection that the Court might encroach 
upon our domestic jurisdiction had “‘no reality,’’ and argued that it would 
demonstrate “‘a lack of faith in the court if we withheld the right to make this 
decision in one of the most important categories of jurisdictional prob- 
lems. . . .”” However, if ‘‘The World Court should, in a given case, render 
a decision which involved not a question of international law, but a domestic 
issue, the United States would have the right, under article 94 of the United 
Nations Charter, to raise that point and refuse to abide by the decision of the 
World Court.” * 

No one will doubt that there are obligations which rest upon more lofty 
sanctions than those of the strict law; that there is “‘a law behind law”; and 
that extraordinary exigencies may give rise to rights and duties which tran- 
scend those of mere legality. But it is not customary to stress the ultimate 
right of revolution at a constitutional convention; nor is it usual to stress 
the possible nullification of a court’s decisions in a body which is debating 
the extension of that court’s jurisdiction. The debate in the Senate was no 
academic disputation upon juridical doctrines of excés de pouvoir; it revealed 
that several influential Senators actually contemplated that the United 
States might maintain a position contra legem in the event of disagreement 
with the Court. They apparently considered the obligation to comply with 
the Court’s judgments to be somewhat less than a legal one, for no better 
reasons than that the Court has ‘‘no sheriff” and ‘‘no power of execution,” 
and that the concurring vote of the United States in the Security Council 
is always requisite for decisions under Chapter VH of the Charter. 

Senator Millikin was alone in objecting to the constant reference to the 
possible contumacy of the United States. He considered that recourse to 
“a veto power on our judicial commitments”’ would be “‘stultifying all the 
proclamations we make, that in legal matters we wish to be ruled by law 
rather than by political decisions.’ Referring to the remarks by Senator 
Morse, he said: 


. . . There is nothing in the statute of the Court which contemplates 
a political reversal of its decisions. There is a review called for in the 
statute, by the same Court, but no appeal. The only way the Security 
Council could become involved in the matter, would be in the enforce- 


% Same, No. 154, Aug. 2, 1946, p. 10833; No. 153, Aug. 1, 1946, No. 153, p. 10770; No. 
154, Aug. 2, 1946, p. 10828. 
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ment of the judgment; and then the Security Council would be at lib- 
erty to consider political aspects, and everything else. But I repeat 
that whenever the Security Council reverses, in effect, a decision of this 
Court, we shall have a political reversal of a judicial system, and the 
Court will pass out of the picture. . . . I am very much in favor of 
having a judicial system which will be complete in itself, not subject to 
political veto.” * 


Although he presented the case against the Connally Amendment with 
force and eloquence, Senator Morse denied that its acceptance would de- 
prive the United States declaration of its significance as a great stride toward 
the development of a world order under law. Adoption of the Amendment, 
he said, would enhance the moral obligation of the United States, for it would 
directly involve the element of good faith, and ‘‘if then we should ever break 
faith, if we then should ever hide behind this amendment . . . and claim 
that an ‘s~ue which is clearly international is in fact domestic, we can be most 
certain that we will lose not onlv face but, in my judgment, the confidence 
of the peace-loving nations oi the world.’’*” 

However, so broad a reservation as that of the Connally Amendment, even 
if applied in the utmost good faith, may readily become destructive of any 
real obligation. Since its scope is unilaterally determined, it may, under the 
influence of nationalistic sentiment or of dogmas of sovereignty,** be invoked 
to exclude from judicial settlement precisely the types of disputes described 
in earlier treaties as affecting “national honor, independence, and vital in- 
terests.’** That the traditional distrust of the international judicial proc- 
ess which reservation of such disputes implied has lost little of its force, 
may be judged from Senator Connally’s exaggerated apprehensions of judi- 
cial encroachment upon control of the Panama Canal, the regulation of 
tariffs, and immigration.*® 


“Same, No. 154, Aug. 2, 1946, pp. 10833-10834. 37 Same, p. 10831. 

** On the influence of doctrines of fundamental rights and of sovereignty on the concept of 
domestic jurisdiction, see Fritz Ullmann, Dte ausschliessliche Zustandigkeit der Staaten nach 
dem Volkerrecht, in Kélner rechiswissenschaftliche Abhandlungen, Heft 10 (1933), pp. 18 ff.; 
Eberhard v. Thadden, Der vorbehaltene Betdtigungsbereich der Staaten, in Abhandlungen aus 
dem Seminar fiir Volkerrecht und Diplomatie an der Universitat Gottingen, Heft 10 (1934), 
pp. 38-46. 

See Manley O. Hudson, ‘‘The New Arbitration Treaty with France,”’ this JouRNAL, 
Vol. 22 (1928), p. 371. 

© Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, pp. 10763-10764; No. 154, Aug. 2, 1946, pp. 
10839-10840. 

The danger that the reservation of domestic questions may be interpreted so broadly as to 
encroach upon the Court’s jurisdiction is enhanced by omission of the phrase ‘questions 
which by international law fall exclusively within the jurisdiction,”’ contained in the original 
Morse Resolution (S. Res. 160) as introduced July 28, 1945 (Cong. Rec., July 28, 1945, p. 
8304), and the substitution in S. Res. 196 of the phrase “matters which are essentially within 
the domestic jurisdiction.’’ This change, made to bring the language of the Resolution into 
conformity with that of Art. 2(7) of the Charter, deprives the concept of domestic jurisdic- 
tion of all legal precision, through adoption of a vague and indefinite formula unknown to 
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Perhaps the principal danger of evasion or avoidance of the obligation of 
judicial settlement arises from the over-simplification of the problem of 
domestic jurisdiction as conceived by Senatorial minds. The Senate in 
1919, when approving the fourth Lodge reservation, undoubtedly acted in 
good faith and in the firm belief that it was safeguarding incontrovertible 
American rights as well as interests in reserving to the United States ‘‘exclu- 
sively the right to decide what questions are within its domestic jurisdiction,” 
and in further declaring that ‘‘all domestic and political questions relating 
wholly or in part to its internal affairs . . . are solely within the jurisdiction 
of the United States.” “4 Mr. David Hunter Miller, in a trenchant criticism 
of this reservation, pointed out that the United States had concluded treaties 
on all seven subjects therein enumerated as being solely within the domestic 
jurisdiction of the United States.* 

The debate on the Morse Resolution reveals the persistence of the simplis- 
tic conception illustrated above. Constant reference was made to the regu- 
lation of tariffs as a subject incontestably within the domestic jurisdiction of 
the United States, although perhaps the most numerous class of treaties 
relates to this subject. The Senate appears figuratively to view the domain 
of domestic jurisdiction as one surrounded by an impassable wall which sep- 
arates it from the domains of other nations, a wall which is of equal height 
throughout. It has become a truism to observe that the content of domestic 
jurisdiction “is relative, and depends upon the development of international 
relations.” “* But it is less frequently remarked that the domain which is 
reserved to one state will vary vis-d-vis every other state. Freedom of ac- 
tion, unlimited save by general international law with regard to one state, 
may be limited with regard to another by the conclusion of an international 
engagement. Whether a state has exclusive jurisdiction, or whether its 
jurisdiction is subject to international limitations, can be determined only 
with respect to a particular state, in a specific case, and within the field in 
which the controversy arises.“ 


international law. On the origin and possible meaning of the term “essentially” as con- 
tained in the Charter, see the writer’s statement before the Subcommittee of the Committee 
on Foreign Relations, Hearings, pp. 80-84. 

“i See note 13, above. 

® My Diary at the Peace Conference, Vol. 20, pp. 577-580. 

4 Advisory Opinion No. 4, Publications of the Permanent Court of International Justice, 
Series B, No. 4, p. 24. 

Le ‘fait international’ constitue . . . une notion contingente, dont le contenu est déterminé en 
grande partie par les idées régnantes, influencées elles-mémes @ cet égard par I’ état des relations 
internationales, Entre le domaine de l'activité discrétionnaire de U' Etat et celui de son actiwité 
internationalement réglée aucun partage n'est imposé par un principle immuable, aucune 
ligne infranchissable n'est objectivement établie. Si bien que l’ ordretnternutional est juridiquement 
mattre de soumettre 4 sa réglementation des zones precédément abandonnés 4 la discrétion du droit 
interne. Maurice Bourquin, Régles générales du droit de la paiz, in Recueil des Cours de 
Académie de Droit International, T. 35 (1931-1), p.149. 

“FE. Borel, in Annuaire del’ Institut de Droit International (1931-1), p. 70; Arnold Raestad, 
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The determination of so complex a question, therefore, is one which can be 
adequately performed only by a judicial tribunal. To entrust it to an in- 
terested party is to add to the risk of evasion that of error committed in good 
faith. The Senate has itself hitherto undertaken to pass finally upon the 
scope of the matters reserved under treaties of arbitration by conditioning the 
submission of specific disputes upon a further exercise of its treaty-making 
power.*® Perhaps it may be considered an advance over previous practice 
that this determination, under the terms of the United States Declaration, 
will be made by the President alone, without the advice and consent of the 
Senate. 

It was pointed out by the Report of the Committee on Foreign Relations 
that, because of the reciprocal nature of the jurisdiction provided in Para- 
graph 2 of Article 36 of the Statute, reservations made by the United States 
would inure to the advantage of any other state against which the United 
States should invoke the Court’s jurisdiction.“ Senator Morse warned that 
the United States would, if the Connally Amendment were accepted, bar it- 
self from proceeding against other states in disputes which are “essentially” 
within their domestic jurisdiction, ‘‘as determined by” themselves.” In 
brief, the effect of the Amendment is to multiply the reservation of domestic 
matters, as determined unilaterally, by the number of acceptances of the 
jurisdiction of the Court. This is true not only with relation to states which 
have expressly excluded matters of domestic jurisdiction (although none of 
these have themselves reserved the right of unilateral determination); it is 
true even with regard to states which have accepted the compulsory jurisdic- 
tion unconditionally. 

Perhaps this legal situation was insufficiently comprehended for none of 
the proponents of the Amendment appeared to envisage the possibility that 
the United States would ever appear before the Court as a “plaintiff” seek- 
ing judicial recognition of its legal claims. Despite the fact that the United 
States has in the past most frequently appeared as the claimant state in in- 
ternational adjudications Senator Connally and his supporters visualized the 
La reconnatssance, la détermination et la signification en droit international du domaine laisse 
@ ce dernier & la compétence exclusive de l’Btat, in Acta Scandinavica juris gentium, Vol. 3 
(1932), pp. 111, 112. 

* On the requirement that the compromis under treaties of obligatory arbitration take the 
form of a special agreement subject to the advice and consent of the Senate, see John B. 
Whitton and John W. Brewer, Problems Raised by the General Treaty of Inter-American 
Arbitration, this Journax, Vol. 25 (1931), pp. 463-468; and James O. Murdock, Arbitration 
and Conciliation in Pan America, in same, Vol. 23 (1929), pp. 285-288. The practice of the 
United States with respect to the submission of disputes to adjudication is summarized by 
Green H. Hackworth, then Legal Adviser of the Department of State, in a memorandum 
prepared at the request of Senator Vandenberg, July 23,1945. Cong. Rec., Vol. 91, No. 151, 
July 27, 1945, p. 8249. 

“Report, pp. 4,5. On the reciprocal character of juristliction under Art. 36(2), see Manley 
0. Hudson, The Permanent Court of International Justice, 1920-1942, New York, 1943, pp. 
465-467. ‘7 Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, p. 10770. 
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United States as occupying always the position of an embattled and out- 
numbered defendant, exposed to the judicial usurpations of a tribunal com- 
posed of fourteen alien judges and one lone American. There is, in the spirit 
of the Connally Amendment, “‘a vague apprehension of danger, as exhibited 
in this nervous quest for security from law, which it is difficult to com- 
prehend.”’ 48 

The Connally Amendment, now a reservation to the United States Decla- 
ration, may have serious consequences in depriving the United States of 
judicial remedies against other states in cases in which it would otherwise 
have a valid legal claim. It is well known that certain Latin American coun- 
tries, among others, tend to take an expansive view of the extent of their 
internal sovereignty, and to define as domestic matters those which fall 
within the jurisdiction of their courts or find a sanction in their constitutional 
law.*® The International Court of Justice, under a true system of compul- 
sory jurisdiction, would find no difficulty in reducing these claims to their 
proper proportions. But the Connally Amendment offers to such states the 
opportunity to assert and maintain—with finality so far as settlement by 
judicial means is concerned—a defense which the United States has always 
contested: that a state may bar an international reclamation by setting up 
its own law or the decisions of its own courts as the final test of its interna- 
tional obligations.5* © 


** These remarks are Professor Lauterpacht’s, and were expressed on the occasion of the 
acceptance of compulsory jurisdiction by Great Britain, with reservation of domestic ques- 
tions. Their application to the United States Declaration represents an a fortiori case, for 
Great Britain, at least, did not challenge the competence of the Court itself to decide juris- 
dictional disputes arising out of its reservation. ‘‘The British Reservations to the Optional 
Clause,” in Economica, June, 1930, p. 159. 

49 See note 13, above; and note the character of the reservations of various Latin American 
countries to the General Treaty of Inter-American Arbitration of 1929. Compare the re- 
marks of M. Titulesco in rejecting a demand for judicial settlement in the dispute between 
Rumania and Hungary relating to the expropriation of property of the Hungarian optants. 
To arbitrate such a question, M. Titulesco said, would be to submit “not merely a problem 
but a veritable page of history. . . . Is the question only a simple violation of our interna- 
tional obligations by an act of the Government, by a law having the character of a common 
law? No. If we have violated international law it is by our constitution, by the supreme 
law which to-day governs relations between the Rumanians; yet you are asking me, a repre- 
sentative of my Government . . . to submit the constitution of Roumania to the arbitra- 
\tion of a third party.’’ League of Nations, Official Journal, 1923, No. 6, p. 607. 

Tt should be recalled that a state cannot relieve itself from an international obligation by 
means of a reservation. The reservation of a unilaterial right of determination in matters 
alleged to fall within the domain of domestic jurisdiction cannot extend that domain beyond 
its limits as defined by international law. It cannot relieve the United States of responsibil- 
ity for any action which it claims to fall within its jurisdiction but which actually violates the 
legal rights of another state. The reservation simply means that the United States may re- 
fuse to have recourse to settlement through a judgment of the International Court of Justice 
in any matter of domestic jurisdiction ‘‘as determined by the United States.”” The same 
possibility of refusal is, of course, available, on the ground of reciprocity, to other states 
accepting the jurisdiction of the Court. Compare the remarks of Charles Evans Hughes 
on the legal nature of reservations, quoted, this JouRNAL, Vol. 23 (1929), p. 289. 

* Senator Pepper vigorously attacked the validity of the Connally Amendment on the 
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Whether the United States Declaration, with the Connally Amendment 
annexed, restores the United States to a position of leadership in promoting 
the rule of law among nations may fairly be judged in the light of a brief 
comparison with the trend in international adjudication in the period be- 
tween the two World Wars. Under the Covenant of the League of Nations 
there was provision for an international determination of what is included 
within the domestic jurisdiction. The General Act of 1928 permitted ac- 
cession with reservations, defined and limited in a list which included dis- 
putes concerning “questions which by international law are within the do- 
mestic jurisdiction of States’; but it further provided that disputes “‘ relating 
to the interpretation or application of the present General Act, including 
those concerning the classification of disputes and the scope of reservations, 
shall be submitted to the Permanent Court of International Justice.”” The 
Locarno treaties of conciliation, arbitration, and compulsory adjudication 
provided that if the parties should fail to agree upon a compromis, ‘‘one or 
other of them may bring the dispute before the Permanent Court of Interna- 
tional Justice by means of an application.” * The above are illustrative of 
a significant tendency, shown in numerous postwar treaties of international 
arbitration and adjudication, toward a general recognition of the prin- 
ciple that where reservations arc made they should be interpreted and 
applied in a specifie controversy, not by each interested party itself, but by 
an arbitral or judicial agency, authorized to decide ihe preliminary question 
whether any stated reservation, including that of domestic matters, becomes 


ground that it “flies first into the very teeth of the purpose and concept of the Court, and in 
the second place, into violent conflict with subparagraph 6 of Article 36. . . .’"’ Adoption 
of the Amendment, he said, would be ‘‘a vain act, because we cannot impair the express 
provision of the Charter [Statute]. . . . Once we have given authority for compulsory juris- 
diction to attach, then the law as embodied in Article 36 of the Statute becomes effective, 
and we cannot by reservation in conflict with and in opposition to the Charter [Statute] 
authority limit the jurisdiction of this Court.’’ Cong. Rec., Vol. 92, No. 154, Aug. 2, 1946, 
p. 10837. Professor Lauterpacht has suggested that ‘‘Possibly it might be argued that 
sweeping and indefinite reservations might be regarded as contrary to the very purpose of the 
Optional Clause and as such invalidating its signature. As such, for instance, might be re- 
garded a reservation offending against the fundamental principle of the Statute of the Court 
in regard to its right to determine its own jurisdiction’’: article cited p. 169. On the problem 
of the validity of reservations in accepting the compulsory jurisdiction of the Court, see the 
writer’s article on ‘‘Questions Resulting from the Connally Amendment” in American Bar 
Association Journal (Oct., 1946), pp. 660-662, 721. 

® For a brief discussion of the ‘forced compromis,’’ see Max Habicht, Post-War Treaties 
for the Pacific Settlement of International Disputes, Cambridge, 1931, pp. 1043-1044. An ap- 
proach to this type of compromis was contained in the Knox-Taft treaties of 1911, Art. 3 of 
which provided that “‘in cases in which the parties disagree as to whether or not a difference 
is subject to arbitration under Art. I of this treaty, that question shall be submitted to the 
joint high commission of inquiry; and if all or all but one of the members of the commission 
agree and report that such difference is within the scope of Art. I, it shall be referred to ar- 
bitration in accordance with the terms of this treaty.” This article was stricken out by the 
Senate, which substituted a broad reservation of domestic questions (see note 10, above), and 
added the requirement that the special agreement for the submission of each case receive the 
advice and consent of the Senate. 
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operative.* This same tendency toward third-party determination is shown 
by the fact that none of the forty-four states, which at one time or another 
accepted the compulsory jurisdiction of the former Court, reserved to itself 
the right of determining the scope and application of its reservations. 
Finally, attention may be called to the first declaration made under the 
Statute of the International Court of Justice, that of the Netherlands Gov- 
ernment, August 5, 1946. This declaration conditioned the acceptance of 
the compulsory jurisdiction of the Court only by restricting it to ‘‘future 
disputes, except those in regard to which the parties would have agreed . . . 
to have recourse to another method of pacific settlement.’’ 

The Morse Resolution was introduced with the purpose of extending the 
scope of international adjudication and of marking a significant advance 
toward the realization of an oft-proclaimed ideal. This purpose was thwarted 
and the significance of the United States Declaration seriously impaired by 
the insertion of an exclusion which reserves for unilateral determination the 
scope of the obligation assumed. Inclusion of the Connally Amendment 
leaves the United States in substantially the position it has occupied under 
earlier treaties of obligatory arbitration, which is ‘‘ obligatorv 4s }ong as there 
is no dispute, but become{s] optional as soon as one has arisen.’’ In view of 
legitimate expectations of substantial progress which had been aroused by 
the relatively unanimous approval of the principle of compulsory adjudication, 
both in official quarters and in public opinion, the reversion of the United 
States to previous practice constitutes a retrogressive step. 


® See Robert R. Wilson, “Reservation Ciauses in Agreements for Obligatory Arbitration,” 
this JouRNAL, Vol. 23 (1929), pp. 68-93; and ‘‘Clauses relating to Reference of Disputes in 
Obligatory Arbitration Treaties’’ in same, Vol. 25 (1931), pp. 469-489. 

* Text by courtesy of Department of State. 

% Baron Marschall von Bieberstein, German delegate to the Hague Conference of 1907, 
in proposing a plan for an “obligatory compromis as the complement of obligatory arbitra- 
tion.” Proceedings of the Hague Peace Conferences: The Conference of 1907, New York, 
1920, Vol. I, p. 378. 
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THE EGYPTIAN MIXED COURTS AND FOREIGN 
ARMED FORCES 


By Jasper Y. BRINTON 
President of the Court of Appeals, Mixed Courts of Egypt 


In the April issue of this JourNAL, Colonel Archibald King contributed, 
under the title “‘Further Developments Concerning Jurisdiction over 
Friendly Foreign Armed Forces,” a study designed to bring down to date 
his previous article on the same subject which appeared in the issue for 
October 1942. 

A brief comment on Colonel King’s article is rendered doubly interesting 
by reason of the important role played by its author in negotiating during the 
war a series of agreements securing special immunities for visiting American 
troops abroad. These services entitle Colonel King to the gratitude of the 
Army and their delicate nature and successful issue are appreciated by none 
more than by the writer, who was privileged to follow the conduct of the 
negotiations in one important military area. 

The first five pages of Colonel King’s article are devoted to an examination 
of the Egyptian jurisprudence. This might be thought to be a compliment 
were it not for the observation which appears in a note later in the article: 

Nor will it do to say that British forces have been serving in countries 
having a less advanced system of criminal justice to which British 
soldiers and sailors ought not to be subjected. That may be true as 
= Peypt and Ethiopia, but it is not true of France and the United 

ates. 


This is not the occasion to speak of the highly interesting Ethiopian legal 
system, based on the Mosaic law, and which appears to be well adapted to 
the conditions of life in which it is administered. As to Egypt it is only 
proper to remark that it possesses one of the most modern and carefully 
developed legal systems in existence. In the Mixed Courts both the penal 
code and the code of criminal procedure have been recently revised and so 
far as the procedure is open to criticism it lies in the direction rather of an 
excess of vigilance in the protection of the rights of the accused than in the 
opposite direction. It is saying enough on this point to mention that in 
normal criminal proceedings against a foreigner his case will be heard first by 
& trained judge sitting as juge d’instruction, then by a chambre de conseil 
composed of three judges, next by a court of assizes of five judges with an 
appeal on points of law to a court of cassation, by whom, in case of error, a 
new trial is ordered. The procedure before the purely national courts presents 
substantially similar guarantees. 


1 This JouRNAL, Vol. 40 (1946), p. 265, Note 34. 
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Later on, commenting on the decisions of the Mixed Courts in matters of 
jurisdiction over members of foreign military forces, Colonel King makes 
certain observations which, it is submitted with due respect, seem to invite 
allegiance to a reign of force rather than to the reign of law. The Colonel 
observes that the defendants in the cases before the Mixed Courts belonged 
either to the Greek or the French forces,? and adds:* 

The Greek Government was in exile. The Vichy French Govern- 
ment was a prisoner. . . . None of these Governments was in a posi- 


tion to oppose effectively the exercise of jurisdiction over its soldiers and 
sailors by the Mixed Courts of Egypt. 


It is clear that the Colonel does not refer to an opposition presented 
through the regular channels of the law. Certainly there was no inadequacy 
in the legal defense of any of the various individuals whose cases presented 
this interesting question to the Courts. Greek and French lawyers are 
among the ablest members of a very able bar. The exhaustiveness of the 
arguments presented to the Mixed Courts in the cases referred to, reflected, 
as they were, in the elaborate opinions rendered, was in full keeping with 
the best traditions of the Courts. Colonel King has evidently other than 
legal arguments in mind. He writes: 

As has been said, Great Britain has a treaty, and the United States 
an executive agreement, with Egypt conceding exclusive jurisdiction 
over their forces; but even in the absence of a treaty or agreement it is 
not to be supposed that any nation able to prevent it will permit its 
soldiers or sailors to be withdrawn from its control by another power 


in time of war and in a theatre of operations whatever a court may say 
about the matter. 


It is hard to believe that Colonel King seriously intends to suggest that any 
government (even the most powerful!) would have assumed the responsibil- 
ity of defying the decision of the highest courts of the land on a question 
involving the exercise of territorial jurisdiction over members of visiting 
military forces accused of crimes against public order, unrelated to their 
military duties and committed outside of military precincts. 

Another point deserves comment. On the first page of his article Colonel 
King, after referring to the conclusion of an executive agreement between 
the United States and Egypt conceding to the American military courts 
exclusive criminal jurisdiction over members of our armed forces in Egypt, 
observes: 


Even before the notes constituting that agreement were exchanged, 
.the Egyptian Government made no effort to subject United States 
military and naval personnel to the jurisdiction of its courts. 


* This statement is not strictly correct. The nationals of several other countries, as for 
instance Portugal, Spain, Yugoslavia, and Poland, were among the defendants. 

* Article cited, p. 260. Italics supplicd, as also in succeeding quotations. 

‘Same. 
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So far as it is intended to suggest a tacit acquiescence by the Egyptian 
Government in the principle of exclusive jurisdiction contended for by Colo- 
nel King this statement is misleading. In all the proceedings the Egyptian 
Public Prosecutor appeared and, in written briefs and oral argument, op- 
posed the claim of the military authorities to complete immunity from 
jurisdiction of the local courts. The claim was rejected in favor of the 
principle which limits exemption to offenses committed within military 
precincts or while the members of the forces were engaged in the execution 
of a military duty. Obviously, while negotiations of this character were 
proceeding in a friendly spirit neither party was desirous of raising issues 
that might have disturbed the discussions. Tact and forbearance were 
exercised by all concerned. But it is certain that the Egyptian Govern- 
ment at no time by act or word made any concessions affecting the legal 
principles for which it was stoutly contending in the courts, a conclusion 
which will be readily understood by any one familiar with the jealous vigi- 
lance which Egyptian legal authorities invariably show in the defense of the 
national jurisdiction. 

The Colonel takes exception to the decisions of the Mixed Courts as dis- 
regarding ‘‘the military necessities of the situation.”” He paints an alarming 
picture of a general being locked-up “‘if in his haste to get to the front his car 
has knocked down a civilian” . . . and adds “‘and the army may lose its 
directing head.”” But obviously the supposititious general was engaged in a 
service commandé and as such was not subject to the jurisdiction of the local 
courts. Certainly the fears expressed by Colonel King find no support in 
the acid test of practical experience, as exhibited in the score or more of cases 
in which the principle was applied in Egypt. In no quarter was the sugges- 
tion seriously made that the trial before the courts of the land of offenders 
against the public peace had in any manner obstructed military discipline. 
Indeed practical considerations suggest strong reasons in favor of the 
exercise of the civil authority. The offenses in question were, by their very 
definition, committed outside the military precincts and invariably involved, 
or were directed against, members of the civilian population. They also 
involved the intervention of the local police and the setting in motion of 
those measures of immediate record of the facts recorded in an official 
procés-verbal which forms, in general, such an admirable feature of European 
criminal systems. For the most part they have been brawls and shootings 
in the public streets and in cafés, or robberies or other similar offenses af- 
fecting public peace and order, where the language used by the available 
witnesses has often been one with which the military authorities are un- 
familiar. The difficulties presented by the trial of such cases by a court 
martial remote from the scene of the offense are obvious. 

There is also another class of cases to be considered which are indeed far 
from “divorced from reality.”” These are the offenses committed by mem- 
bers of the forces before their induction into service. Such cases arise quite 
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frequently in countries such as Egypt where a considerable proportion of the 
different foreign forces represented in the country have been long resident in 
the country and have been inducted into military service locally. Such a 
situation is presented by the case involving an embezzlement committed 
before the commencement of the war.5 

Turning now for a moment to the review of recent authorities presented in 
Colonel King’s article, it is difficult to find in them support for the broad and 
complete immunity for which he contends, as a matter of legal principle. 
Apart from the long line of Egyptian decisions, the substance of which has 
been reported in this JouRNAL, the only elaborate judicial discussion of the 
problem is that presented in the advisory opinions of the Supreme Court of 
Canada in a proceeding bearing the following title: ‘‘In the matter of a 
reference as to whether members of the Military or Naval Forces of the 
United States of America are exempt from Criminal Proceedings on Cana- 
dian Criminal Courts.”” A majority of three against two pronounced against 
the American claim to complete immunity. 

Only two other judicial decisions are cited in the article. One of these, 
Wright v. Cantrell, decided by the Supreme Court of New South Wales, in- 
volved the civil liability of an Australian officer serving with the American 
armed forces, in which the defendant’s claim of immunity was rejected.‘ 
The other case was that decided by the Judicial Committee of the Privy 
Council in the case of Chung Chi Cheung v. The King involving the jurisdic- 
tion of the local courts of Hong Kong in the case of an alleged murder com- 
mitted on board a Chinese Maritime Customs cruiser in the territorial waters 
of Hong Kong, both the victim and the accused being British nationals and 
in the service of the Chinese Government as members of the officers and crew 
of the ship.’ In sustaining the jurisdiction of the local court on the ground 
of a clear waiver of immunity by the Chinese Government the opinion limits 
the effects of this decision in a manner which certainly excludes all possibil- 
ity of its constituting an authority against the principle followed by the 
Mixed Courts: 

What are the precise limits of the immunities, it is not necessary to 
consider. Questions have arisen as to the exercise of jurisdiction over 


members of a foreign crew who commit offenses on land. It is not 
necessary for their Lordships to consider these. 


But it is clear that only such a case as that expressly excluded from this 
decision would furnish any analogy to the question now under discussion, 
concerning offenses committed outside the military precincts and unrelated 
to military duties. This decision in no way runs counter to the well es- 
tablished attitude of the British Government and the British courts in op- 
posing any encroachment upon the principle of territorial civil authority. 


§ This JouRNAL, Vol. 39 (1945), p. 347. 
* Colonel King’s article, as cited, p. 268. 
7Same, p. 273. See text of this decision, this JourNAL, Vol. 33 (1939), p. 376. 
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On the whole judicial decisions during the war lend little support to a 
claim for immunity in the case of offenses unrelated to the military duties of 
the offender. The question is a controversial one, inviting, as it has re- 
ceived, diplomatic solution in accord with the particular and special situation 
presented. There are certainly numerous and highly respectable authorities 
in support of the solutions adopted by the Mixed Courts. Indeed it may be 
asked whether their decisions do not, after all, represent an eminently fair 
and reasonable interpretation of the principle of “‘implied consent” which 
lies at the basis of the classic decision of Chief Justice Marshall, an interpreta- 
tion which reconciles the practical necessities of the situation with a proper 
respect for national sovereignty. 

In a personal letter to the writer, acknowledging a copy of his previous 
article on the subject published in this JourNAL, Judge E. F. M. Besly, a 
jurist who as Judicial Adviser to the British Embassy and Judge of the 
British Consular Court occupied for many years a preéminent position in 
judicial circles in Egypt, expresses an opinion with which it may be per- 
mitted to conclude this note: 


I think the Mixed Courts have made a real contribution to interna- 
tional law by the series of decisions which you quote on the subject of 
the immunity enjoyed by members of Allied Forces where the offense 
is committed while they are on service commandé and the carefully 
defined limitations their jurisprudence has applied. 
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THE SECOND WORLD WAR AND INTERNATIONAL LAW 
By Evcene A. Korovin! 
Colonel of Justice and Lecturer on International Law in the Red Army 
I 


The Second World War inflicted countless sufferings and misfortunes on 
mankind. At the same time the war put to the test, in the sacrifice and 
heroism at the battlefronts and in the rear, many peoples and states, social 
forms and political systems, doctrines and theories. 

In the crucible of war all the sciences, both the technical and the social— 
beginning with the men working in them and ending with their definitions 
and formulae—were subjected to a thorough tempering, check-up and 
recasting of values. Some the war overthrew and dispersed as ashes in the 
wind; others it elevated to an unprecedented height. 

This fully applies to our branch of law—to the science of international 
law. 


At the present time the very definition of the conception of international 
law holds not only academic interest but is a most topical problem as well. 
The great war of all the freedom-loving peoples against Hitlerism led to a 
strengthening and consolidation of relations among those peoples and states. 
The treaties of alliance and mutual assistance, the decisions of international 
conferences (the Moscow, Teheran, Crimean and Berlin conferences), and the 
official documents of the anti-Hitlerite coalition (the Atlantic Charter, 
London Declaration, Charter of the United Nations) set before the govern- 
ments and peoples the task, as Stalin has put it, of “establishing lasting 
economic, political, and cultural collaboration among the peoples of Europe, 
based on mutual confidence and mutual assistance for the purpose of restor- 
ing their economic and cultural life which the Germans have wrecked.” 
International law is one of the forms for the realization of this collaboration. 
On the other hand, in the course of the war international law, which was 
daily trampled upon by the fascist aggressors, served as an ideological place 
d’armes for mobilizing forces against the enemy, as a weapon for unmasking 
the cannibalistic theories and cannibalistic international practices of fascism. 
In the final analysis it must be admitted that there is not and cannot be 
such a code of international law as would be equally acceptable to the 


1 Professor of International Law, University of Moscow and Juridical Institute of the 
Ministry of Justice. 
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cannibal and his victim, to the aggressor and the lover of freedom, to the 
‘“‘master race”’ and its potential ‘“‘slaves,”’ to the champions of the sanctity of 
treaties and to those who would treat pacts as “scraps of paper,’’ to the 
advocates of humanising and abolishing war and to the proponents of 
totalitarian war, to those who “value every tear of a child,’ to quote 
Dostoyevsky, and to those who try to build a third or any other empire on a 
foundation of women’s corpses and children’s skulls. The United Nations 
have resolved not only to wipe off the face of the earth Nazism and fascism 
together with their brigand theory and practice, but also to establish a 
“world family of democratic countries’? based on democratic principles of 
foreign policy, and to build up a genuinely new international order as a 
“great banner of freedom for the peoples and of peace among the peoples.’’* 

Hence, paraphrasing and deepening the description of international law 
made in his time by Professor N. Korkunov of St. Petersburg, we may 
define its specific nature in the coming period of history as the sum-total of 
legal norms guaranteeing international protection of the democratic mini- 
mum. This, of course, does not preclude the existence in contemporary 
international law of anti-democratic trends, survivals and forms, beginning 
with the imperialistic and ending with the feudal. It is no less indisputable, 
however, that the process of overcoming them, the struggle for their aboli- 
tion and the affirmation of the principles of democracy in international 
relations, constitutes an immediate objective which unites the progressive 
elements of contemporary mankind. 


In the light of the lessons of the Second World War a new and more 
profound treatment of international sovereignty is necessary. 

We know that in the period of national states sovereignty is the expression 
in international law of the principle of national self-determination, and that 
the Soviet Union, which itself is built up on the principle of the sovereign 
equality of both its large and small member nations, has always been a 
consistent champion of international sovereignty, a friend and defender of 
oppressed peoples. Through the brutal maw of German nationalism the 
war reminded us that there can be reactionary national movements just as 
well as progressive ones, and that it is no less essential for mankind to 
combat the former than it is to support the latter. On the one hand we 
witnessed the heroic struggle of the peoples of Russia, the Ukraine, Bielo- 
russia, Yugoslavia, Poland, and other countries to restore their sovereignty, 
and on the other hand we saw sovereignty—in the German and Japanese 
interpretation—turned into a privilege for a group of the chosen and an iron 
heel for all the rest. 


2 Teheran Declaration. 3 Stalin. 
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Hence, in the interests of the preservation and consolidation of sovereignty, 
as a factor of universal progress, it becomes necessary temporarily to limit 
to a considerable degree the sovereignty of the most aggressive nations, that 
is, Germany and Japan. This is to be gathered from both the decisions of 
the Berlin Conference regarding Germany and the declaration of the Allied 
commanders-in-chief of June 5, 1945, concerning the assumption of supreme 
authority in Germany by the Governments of the four Allied powers. 

Through a limitation of the sovereignty of the aggressor nations history is 
leading us to the strengthening of the sovereignty of the peace-loving state 
and to the affirmation of sovereignty as a legal form of democratic inter- 
national policy, and, in the final analysis, to the strengthening of the sover- 
eignty of the German people itself if and when Germany becomes a peace- 
loving and democratic state. 

It is not to be wondered at, therefore, that the Soviet Union, which con- 
tributed more to the defeat of fascism than any other country, should 
demand the most resolute measures for the abolition and rooting out of 
Hitlerism and at the same time should ardently defend the sovereign rights 
of all the democratic peoples, both on the European continent and in the 
overseas colonies, against any encroachment by anybody (the categorical 
refusal of the Soviet Government to intervene in the internal affairs of the 
Balkan countries, in particular, its refusal to supervise the parliamentary 
elections in those countries; also, its protests against the presence of foreign 
troops in Greece, Syria, Lybia, and Indonesia). 


IV 


The war advanced a number of new problems with regard to the subjects 
of international law. 

The prolonged sojourn in emigration of the governments of the states 
occupied by Germany gave rise to many questions concerning their legal 
status, beginning with their right to enact legislation and ending with their 
right to carry out judicial, administrative, and other functions while on 
foreign territory. Without touching on these points, which have already 
been dealt with in detail in published American and English studies (the 
studies by Oppenheimer and others), we shall dwell on one problem: inter- 
national recognition of national resistance movements (e.g., in France, 
Yugoslavia, and Poland). The experience of the war eloquently demon- 
strated that the question of the degree to which one or another national 
organization is authorized to represent its temporarily enslaved people and 
to act in its name cannot be decided by old and formal legal methods. Some 
bodies, which were or claimed to be the lawful successors to governmental 
authority and possessed the other attributes of formal legality, in actual 
fact turned out to be more and more separated from their people as time 
went on, and to express the people’s aspirations and will less and less; this is 
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not to speak of such governments as the Polish in London, which acted as a 
direct traitor to the national interests of its country. On the contrary, in 
the course of the struggle against the fascist invaders there came into being, 
on the occupied territory or outside it, bodies of national resistance (national 
committees, narodnie vecha, and others) which embodied the heroic spirit and 
finest traditions of their peoples and mobilized the latter’s will to fight and to 
achieve victory. As is known, a number of such organizations were sub- 
sequently recognized by the powers of the anti-Hitlerite coalition to be the 
provisional Governments of their respective states, although owing to war- 
time circumstances many of them did not and could not have formal con- 
stitutional sanction. 

Thus the principles of a new and broader democracy going farther than 
parliamentary forms and election ballots yet directly expressing the will and 
heroic ardor of the popular masses are entering the international arena as 
well. 

The war fully unmasked and cast into the dust-heap of history the fiction 
of ‘puppet governments.”’ When in June, 1944, the Government of the 
United States broke off diplomatic relations with the Ryuti government of 
Finland it motivated this rupture (with a government formally legal and 
recognized by America) by the factual transformation of the Finnish Govern- 
ment from the Government of an independent state into a Hitlerite agency, 
or puppet. 

The war has shaken the traditional conception of the state as the sole 
subject of international law. The tremendous activity, heroism and self- 
sacrifice of the working class and its decisive influence on the outcome of the 
war have received further consolidation in the establishment of such power- 
ful international associations of the working people as the World Trade 
Union Federation, which numbers 65,000,000 members. Can it now be 
stated, without giving offense either to fact or to common sense, that while 
any state, even a tiny one which plays no role whatsoever in international 
relations, is a subject of international law, an international organization of 
65,000,000 members is a quantité negligeable for international law? If 
international law is to deal with realities and not with fictions, it must 
admit that the conception of subject is not an absolute category existing out 
of space and time. There was a period, for example, when the Roman 
Catholic Church was a subject of international law, and a highly influential 
one. 

We are entering a new period, in which international associations of the 
working people are stepping out as a most active factor in international 
politics; associations in whose close and daily collaboration the democratic 
states are vitally interested. Hence the institution of appropriate or- 
ganizational forms for such collaboration, for example, the admission of the 
largest international workers’ organizations into the United Nations with a 
consultative vote (to the Assembly or the Economic and Social Council), 
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would considerably promote the progressive development and democratiza- 
tion of international law. 

The war has also brought new features into the conception of the “basic 
rights” of states as subjects of international law by elucidating the distinc- 
tion between the formal equality of states and their weight in the inter- 
national arena: while recognizing the sovereign equality of all peace-loving 
states the declarations of the powers of the anti-Hitlerite coalition and the 
Charter of the United Nations likewise recognize special rights and special 
obligations for the great democratic states (the Big Five). The distinction 
made here lies not only in the efforts and the sacrifices made by the leading 
democratic states in saving mankind from the fascist plague. The dis- 
tinction lies also in the obligations which the great peace-loving states 
undertake with regard to safeguarding universal peace and maintaining 
international security. It is nothing new in history for Great Powers to 
occupy a privileged position. What is new is that definite privileges are 
accorded the great democratic states not in their own interests but in the 
interests of all the states, of the whole international collectivity, by making 
their international rights correspond to their international obligations. 
Indeed, can there be an equal international status for a state which, like 
Switzerland, for example, considers it the height of wisdom to pursue a 
still sitzen policy while mankind is experiencing a shattering catastrophe, and 
on the other hand for a state which is ready to invest the blood of its sons 
and its hard-earned wealth to protect the peace, progress, and culture of 
mankind against any threat from a criminal aggressor; this aside from the 
fact that many states have neither the human nor material resources to 
effectively check aggression. 

Genuine democracy and juridical leveling have nothing in common, and 
the organization of international relations on formal and leveling principles 
would be a crying violation of the most elementary equality, inasmuch as it 
would lead to absurd privileges for small states, which would be accorded 
international rights on a par with the Great Powers but would at the same 
time be free from the most important international obligations and con- 
sequently might easily become blind weapons for aggressive schemes of 
others. Moreover the recognition of special rights for the great democratic 
states in accordance with their special obligations is absolutely essential for 
guaranteeing genuine equality in international relations, instead of equality 
on paper only. 

The sad history of the League of Nations and the grim lessons of the 
Second World War eloquently show that as long as there are rapacious 
imperialistic countries the very existence of small states, let alone the ques- 
tion of equality, depends first and foremost upon the preparedness of the 
great peace-loving state to come to their defense. Only in consequence of 
the defeat of Fascism, Nazism, and Japanese militarism by the armed forces 
of the Big Three and their allies has it become possible to restore the in- 
dependent existence of the small states that had been enslaved by the 


| 


THE SECOND WORLD WAR AND INTERNATIONAL LAW 747 


aggressors. Thus genuine equality, as a guarantee of equal opportunities 
for each state to develop and assert its spiritual and material culture, is 
possible in modern times only if it is under the reliable protection of the 
great democratic states. Hence to recognize that the latter have special 
international rights not only does not undermine the principle of equality in 
international relations but for the first time in history provides this principle 
with a stable legal foundation. 

When speaking of the problem of sovereignty we cannot but touch on the 
tendencies to abolish this very conception that have been expressed not only 
in theoretical studies but also in utterances by prominent foreign statesmen. 
In a speech during debates in the British House of Commons on November 
22 and 23, 1945, for example, Mr. Anthony Eden stated that in connection 
with the invention of the atomic bomb he saw no other way of “ protecting 
the world from atomic energy than a rejection of our present conceptions of 
sovereignty.”’ He said, ‘‘We must remove nationalism’s sting.’”? Eden was 
supplemented by Foreign Secretary Bevin, who came out for the establish- 
ment of a world assembly directly elected by the peoples of the whole world; 
an assembly to which the Governments of the United Nations would be 
responsible and which would enact universal laws. In Mr. Bevin’s opinion, 
with the establishment of this assembly the expression ‘‘international law’’ 
would disappear, to be replaced by ‘“‘ world law,” and in place of the sover- 
eignty of the separate states there would be the sovereignty of mankind as a 
whole. The dreams of Eden and Bevin are quite removed from reality; they 
bring to mind the talk at the time of World War I about “‘super-imperial- 
ism’? and ‘‘over-state,”’ about the gradual development of the League of 
Nations into a world parliament, and so on; these were arguments with which 
journalists and publicists, predominantly of the social reformer type, used 
to console both themselves and others. 

The chief fault of these theories lies in their authors’ inability or refusal to 
understand that the roots of aggressive nationalism, which the world 
parliament is to check, lie in the very nature of imperialism. It is by no 
means accidental, for example, that arch-conservative ideas of the old 
Curzon mold are to be heard so frequently in the diplomatic “novelties” of 
Mr. Bevin, the Laborite Foreign Secretary of Great Britain. 

The nature and essence of imperialism cannot be changed by any amount 
of parliamentary voting. 

No less incorrect is the idea that state sovereignty is absolutely synony- 
mous with rampant nationalism, in other words, something like a bull in a 
china shop on a world scale. It is indisputable that any state of the im- 
perialist type always holds forth such a threat. But it is just as indisputable 
that there is another type of state (the Soviet), whose social nature com- 
pletely precludes even the possibility of such a transformation. The social 
level of each state, the level of development of its social forms, the degree of 
democracy it has achieved—all these are a greater or lesser guarantee of the 
pursual of democratic principles both in domestic and foreign policy. In the 
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USSR, for example, the steadily increasing sovereignty of the Union of 
Republics has not only not led to national narrowmindedness or national 
strife or the weakening of relations within the Union, but on the contrary, 
has guaranteed swift progress of the Soviet republics in all fields thanks to 
their fraternal collaboration and indivisible unity. 

The major successes of democracy in a number of states in post-war 
Europe (Bulgaria, Rumania, Yugoslavia, Hungary, Poland) simultaneously 
with a fundamental change in their foreign policy, convincingly testifies that 
sovereignty and democracy, just as sovereignty and socialism, are con- 
ceptions that not only are wholly compatible but mutually enrichening. 

In a world where there are rich and poor, exploiters and exploited, weak 
states and strong ones, and independent countries and colonies, to reject 
the conception of sovereignty or the other legal guarantees of national in- 
dependence and freedom would always help those who are strong and would 
never benefit those who are weak. 

It is highly characteristic that the present-day grave-diggers of sover- 
eignty are among the leading figures of the state, whose government has 
never evinced, either in the past or in the present, any special tendency to 
respect the sovereignty of the peoples of dependent and colonial countries. 


V 


In the light of the events of the Second World War the conception of 
international delict is extended as regards both substance and subject. 

When applied to the foreign policy of the German state, the Hitlerite re- 
gime of ‘‘rule by criminals” brought forth a number of new kinds of inter- 
national crimes—against peace, against the laws and customs of warfare, 
against mankind (the Moscow and Berlin Declarations, the London Agree- 
ment of August 8, 1945, and the indictment of the International Military 
Tribunal of October 19, 1945), the qualification and international judicial 
repression of which are substantial contributions to the struggle against 
manifestations of international banditism. 

Revelation of the Nazi criminal international methods led to an extension 
of the conception of the subject of international crimes: not only the state and 
its individual agents, but entire institutions and organizations (the Gestapo, 
the German high command, the leaders of the Nazi party, the SS and SA) 
as well as private individuals (German industrialists, landowners, slave- 
owners and others) turned out to be active participants, accomplices, and 
instigators of various international crimes. 


VI 


As a result of the work of the Allied conferences in Moscow, Teheran, 
Dumbarton Oaks, the Crimea, and San Francisco, there was established the 
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United Nations Organization, which, as distinct from the Versailles League of 
Nations, has all the rights and the requisite means for combating aggression. 

The United Nations Charter introduces a number of important features 
into the practice of international law. 

Admission into the United Nations is open not for all states but only for 
the peace-loving ones; moreover, only for those which, in the judgment of 
the organization, are able and willing to carry out the obligations that fall 
upon its members. Among these obligations, apart from that of settling 
international disputes by peaceful means, is the obligation to promote and 
encourage “‘respect for human rights and for fundamental freedoms” with- 
out thought of race, sex, language, or religion, and also recognition of the 
sovereign equality of all members of the organization. It is clear that both 
the spirit and the letter of the Charter bar states of the anti-democratic and 
fascist type from membership in the international organization, which is 
called upon to guarantee the observance of a democratic minimum both 
within the member-countries and in international relations. 

The organization treats in an entirely new way the question of the rela- 
tion between the international legislative and executive bodies. In contrast 
to the League of Nations, which did not have a clear-cut differentiation of 
functions between the Assembly and the Council, in the United Nations 
Organization the chief duties with regard to the maintenance of peace and 
security are entrusted to an executive body—the Security Council—and the 
members are obliged to abide by its decisions. Definite measures to combat 
aggression, peaceful as well as coercive, are carried out only by the Security 
Council. The Assembly, which considers general principles and submits 
recommendations, can discuss only those questions pertaining to the main- 
tenance of peace and security that do not fall within the competence of the 
Council. 

Different voting procedures are used in the Assembly and the Council. 
While in the Assembly questions are settled by majority vote (either plain 
or qualified) on the basis of the formal equality of all the members of the 
Organization, decisions in the Council, apart from two special cases (the 
Yalta formula), require a majority vote plus a unanimous vote by the Big 
Five. This principle, which has inaccurately been called the “‘right to 
veto”’ of the Great Powers, and which should be more aptly called the 
principle of obligatory unity or ‘“‘agreement”’ of the Big Five, is an ex- 
pression of the indisputable truth that at the present stage of international 
relations peace and security cannot be guaranteed on a world scale without 
close collaboration and mutual understanding among the great democratic 
states. 

The first session of the General Assembly and the Security Council in 
January and February of 1946 furnished a new illustration of this thesis. 
Thus, of all the problems submitted for its consideration, the Council was 
able to take a decision only on the complaint of the former Government (now 
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there is a new one) of Iran against the USSR in connection with events in 
Persian Azerbaijan. The Council declared, contrary to the claims of the 
Iranian Government, the question to be the subject of direct negotiations 
between the USSR and Iran, and limited itself to expressing the hope that it 
would be informed concerning the outcome of these negotiations. 

Owing to a fundamental difference of viewpoint of the members on the 
question of the presence of British troops in Greece, the Council had to 
limit itself to a statement by the chairman, who suggested taking note of the 
statements made to the Council by the representatives of the respective 
states, and considering the question closed. Regarding the military action 
in Indonesia by British and Dutch troops against the national liberation 
movement the Council adopted no resolution and could not even resort to 
a summary by the chairman. 

A similar fate befell the appeal by Syria and the Lebanon regarding the 
presence of British and French troops on their territory. In the end, after 
the failure of all the resolutions proposed—the last of which was rejected 
thanks to the protest of the USSR,—for the formulation of that resolution 
would have permitted the occupation of an independent state by foreign 
troops for an indeterminate period of time—the chairman of the Council 
noted that the voting had been invalid and moved the next questions. 

The results of the first session of the Security Council provide new con- 
firmation of the indisputable fact that of all the members of the Council the 
most consistent defender of the spirit and letter of the United Nations 
Charter is invariably the Soviet Union, which consistently follows its line of 
consolidating international peace and collective security, no matter where 
or by whom it is threatened; they also confirm the conclusion that all big 
problems of contemporary world politics, regardless of the form they assume 
—be it a disagreement regarding voting procedure or a direct threat to peace 
—can be successfully settled only with the unanimity of the great democratic 
states on the basis of close collaboration and mutual understanding. 

Those who calculated on the possibility of replacing this collaboration by 
various blocs and manceuvering, and who thought that by whipping together 
a temporary majority in one or another of the bodies of the United Nations 
they could foist their policy on all the other powers, again received a good 
object lesson. 

Speaking of the development of principles of international collaboration 
in the United Nations Charter, such new forms of collaboration as the 
Economic and Social Council, the system of international trusteeship, and 
the reform of the International Court should be mentioned. 

The Economic and Social Council, which has come into being together 
with the United Nations, is called upon not only to promote the settlement 
of international problems of a social and economic order but to become a 
codrdinating center for various bodies of international mutual assistance, 
both old and new (UNRRA, the International Monetary Fund, and others). 
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Although the system of international trusteeship over colonial countries 
does not fully satisfy the demands of their peoples, it is nevertheless a step 
forward in comparison with all the old forms of international colonial ad- 
ministration (including the League of Nations mandate system), inasmuch 
as international trusteeship is called upon to guarantee the development of 
the trustee territories toward self-government or independence, and insofar 
as one of the members of the Trusteeship Council is the USSR, a state 
which has fully solved the problem of the peaceful collaboration and the 
fraternal relationship of different peoples. 

The International Court of Justice of the United Nations, which according 
to the Charter is the principal judicial organ, is formed and acts as one of the 
links in the new system of organized security. Its main function is the settle- 
ment of juridical disputes that threaten international peace and security. 
Execution of the decisions of the tribunal are guaranteed by the Security 
Council with all the means at its disposal. 

Finally, the Charter settles the complicated problem of combining regional 
security with universal security by permitting regional security agencies to 
employ an extensive arsenal of peaceful means for settling international dis- 
putes, while according the central body a monopoly on the employment of 
coercive measures, with the sole exception of action required to curb a new 
aggression by a member or members of the former Hitlerite bloc. 

Of the other problems of international law that are connected with the 
Charter, we cannot but note paragraph 2 of Article I, according to which the 
member states are obliged ‘‘to develop friendly relations among nations based 
on respect for the principle of equal rights and self-determination of peoples.”’ 
The acceptance of the progressive principle of equal rights as one of the gen- 
erally recognized norms of international law does not yet mean, of course, 
that it is being realized, but it undoubtedly promotes this process. 


Vil 


The new international law and order that is being born after the Second 
World War presupposes maximum strengthening of the force and significance 
of international treaties, as the chief foundation for the entire postwar 
system of international law. 

According to the preamble of the Charter, it is the purpose of the United 
Nations ‘to establish conditions under which justice, and respect for the 
obligations arising from treaties and other sources of international law, can 
be maintained.” 

Faithfulness to treaty obligations is an age-old tradition of the Russian 
people; it runs unbroken from the stern vows in the ancient Russian treaties 
(‘may we be cursed by God, in whom we believe, may we turn yellow as 
gold, and may we be cut down by our own weapons”’), through Ivan the Ter- 
rible’s demand that treaties be sworn to not “avoiding the cross, and not 


752 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with one’s nose,”’ through the provisions of the Andrusov Peace Treaty, on 
the observance of treaties ‘‘in all their articles, dots, and commas without 
any belittling or false interpretation, completely and without violation,” and 
Peter I’s memorable statement that a person’s ‘‘ word of honor is dearer than 
everything else.”’ 

But particularly firm is the Soviet word, and no treaties in the world are 
more stable than the treaty obligations of the USSR. The main reasons for 
their stability are: 1) Soviet Russia does not have the incentives to violate its 
international obligations which many other states have, owing to their im- 
perialist nature and policy; 2) Soviet diplomatic practice, as the practice of a 
truly democratic state, is characterized by utmost clarity and honesty, quali- 
ties that are inherent in a truly people’s diplomacy; 3) the exceptional stabil- 
ity of Soviet foreign policy, and consequently, of Soviet treaties, follows from 
the monolithic nature of the Soviet society and state and the absence of an- 
tagonistic classes or groups. 

A contrasting picture is presented by the treaty practice of Germany, and 
especially of Prussia. 

From Frederick II, who justified the rejection of any treaty as soon as it 
became disadvantageous (‘If it is advantageous to be honest, we will be 
that. If it is necessary to deceive. we will be deceivers’’), through the liken- 
ing by Wilhelm II’s government of an international treaty to a “‘scrap of 
paper,” and right up to the cynical admissions by that super-bandit Hitler, 
in a conversation with Rauschning, that he was ready to sign any agreement 
and then just as lightly tear it up if necessary—through all these runs an 
unbroken line of German perfidy elevated into a system. 

The Second World War, begun by the German, Italian, and Japanese 
aggressors, ‘‘put under question the value of international treaties and obli- 
gations,” as Stalin has said. As regards restoring the force and stability of 
international agreements, the defeat of Hitlerism is of tremendous import- 
ance. The Soviet Union, which played the leading role in the smashing of 
fascist barbarism, has consistently and resolutely fought, in San Francisco, 
London, and many other places, attempts at post-war treaty ‘‘revisionism,” 
regardless of the grounds it was based on (imperialism or demagogy), and 
both by its example and all the weight of its prestige is defending the stability 
of international treaties, regarding this as one of the guarantees of inter- 
national peace and security. 


VIII 


In the light of the United Nations Charter the aspect of war is funda- 
mentally altered. 

The United Nations are joined by a categorical obligation to settle their 
disputes by peaceful means and to refrain from the threat or use of force in 
international relations. Thus for a member of the United Nations military 
action is permissible only in realization of his right to individual or collective 
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self-defense (against aggression), or to maintain or restore international 
peace and security by common efforts, as to curb an aggressor, on the basis of 
corresponding decisions of the Security Council (Articles 39 and 51). 

Any other war between states becomes an international crime, with all 
resulting consequences. 

The new legal aspect of war as a means of self-defense developing into 
international action against aggression places on a new plane all the problems 
of war and its so-called laws and customs. [or example, can persons be con- 
sidered guerrillas as defined by the Fourth Hague Convention, if, even though 
they meet the formal requirements of the Convention, they act voluntarily 
on the side of the aggressor or are accomplices in his crimes? 

Further, can we demand observance of the Hague rules of military oc- 
cupation (respect for the sovereignty of the local government and so on) in 
the event of the occupation of the territory of an aggressor state by troops 
of peace-loving nations? Or can we permit the thought that in such a case 
the occupation army would provide armed protection for those same re- 
actionary social forms and political institutions which led the country on 
the path of international crime? 

And, conversely, can we confine a sacred people’s war against an aggressor 
and enslaver, a heroic struggle of millions of people for their country’s in- 
dependence, for its national culture, for its right to exist, can we confine this 
war within the strict bounds of the Hague rules, which were calculated for 
wars of a different type and for a totally different international situation? 

It remains to be added that the means of waging war have developed to 
such an extent that many of those employed in the Second World War were 
not foreseen in the former agreements on the rules of warfare and are in need 
of corresponding legal definition, as, for example, the parachute as a means 
of live-saving and the parachute as a means for dropping troops, magnetic 
mines and flying bombs, not to speak of the atomic bomb, which revealed 
a tremendous destructive force in actual warfare but has as yet been far 
from tested, as V. Molotov put it, ‘‘as a means of preventing aggression or 


of safeguarding peace.”’ 
IX 


The conception of neutrality also requires serious modification in our 
times. 

The previous World War confirmed the indisputable truth that both war 
and peace are indivisible, and that under contemporary international com- 
munications not only a weak country but a great power as well cannot re- 
main outside a World War. Another step in the liquidation of neutrality 
was made by the Second World War. The neutrality of some states (Nor- 
way, Denmark, Holland, Belgium, Luxembourg) was trampled upon by the 
fascist aggressor; for others, like Spain, neutrality served as camouflage for 
the closest kind of collaboration with the aggressor; the third group of 
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neutrals, like the republics of Central and South America, regarding them- 
selves vitally interested in the defeat of the aggressor, broke off diplomatic 
relations with him and declared war. 

In the future a member of the United Nations will be able to remain 
neutral only in the exceptional event that a war breaks out between two 
non-members and if the United Nations itself does not deem it necessary to 
take measures to stop this war. In all other cases the members of the 
United Nations are to render it every assistance in all its preventative or 
coercive actions against the eventual aggressor (paragraph 5, Article II). 
With aggression an international crime, neutrality becomes a form of 
connivance at this crime. 


X 


Throughout history the Russian people and the Russian state have made 
no small contribution to the development of international law. But of 
really great theoretical and practical significance is the international law 
experience of the Soviet state in introducing new democratic principles into 
international usage and in fighting for their recognition. Some of the stages 
and landmarks in this glorious path are: the Soviet ‘‘peaceful offensive” 
against the warmongers and for collective security; the Soviet pacts regard- 
ing the definition of aggression, on economic non-aggression, and on mutual 
aid; the Soviet rejection of unjust treaties and imperialistic privileges; the 
Soviet proposals for universal and partial disarmament, for activizing the 
League of Nations, for humanizing warfare, and, finally, the Soviet diplo- 
matic acts in unmasking the fascist aggressors, in mobilizing international 
forces for the defeat of the enemy and for the prevention of new aggression 
and wars. Whether it has been the question of liquidating the grim herit- 
age of fascist aggression, of the war criminals and their victims, of a rebuff 
to newly-baked champions of Hitlerism, of the rights and position of the 
international labor movement, of the fate of the peoples of the colonial 
countries and satisfying their national demands, of the sovereignty and in- 
dependence of small peoples and states—always and everywhere represent- 
atives of the USSR have been the foremost champions of democracy and 
international justice, defending the sacred cause of freedom of the peoples 
and peace among nations with the prestige of their great country and their 
skill in statesmanship and diplomacy. 

In Stalin’s words concerning the services of Soviet diplomacy, “which 
sometimes carries more weight than two or three armies at the front,’”’ we 
find a high and just appraisal of the work it has accomplished. 

The force and importance of Soviet international law practice lies in that 
both as a whole and in each individual step it is not a tactical manoeuvre or 
a tribute to a transient situation but follows from the very basis and very 
nature of the Soviet state as an advanced state, as a truly people’s democratic 
state, a fraternal union of free men and free peoples. Precisely because of 
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this the Soviet state can sincerely and consistently undertake the lofty tasks 
of politically educating its people in the spirit of defending the interests of 
peace, in the spirit of establishing firm friendship and effective collaboration 
among the nations. 

At the present time, as Molotov has said, the Soviet people “‘have no more 
important task than the task of consolidating our victory.” 

In his election speech on February 9, 1946, Generalissimo Stalin declared 
that before the Soviet people stands the task of organizing a mighty new 
upsurge in the national economy, an upsurge that would guarantee the 
country against all possible accidents. From this follows the lofty and 
noble goal set the Soviet scientists: not only to overtake but in the nearest 
future to surpass the achievements of science abroad. 

The task of the Soviet science of international law is to prove equal to 
Soviet international practice, to generalize and comprehend its experience, 
to map out and blaze new trails for it. 
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THE ARAB LEAGUE AS A REGIONAL ARRANGEMENT 


By 
Higher Teachers College, Baghdad, Iraq 


I. THE BACKGROUND 


The Arab countries long ago aspired to form some kind of union and the 
movement towards that ideal came to be known as Pan-Arabism. The 
roots of the movement go back to the time when the various nationalities 
of the Ottoman Empire rose in revolt against Turkish domination and aimed 
at eventual separation from Ottoman sovereignty. Some of the Arab 
countries actually defied Turkish authority and were separated, at least for 
a definite period of time, from the Ottoman body politic: such were the 
Arabian Peninsula under the Wahhabis and Egypt under Mohammed Ali.! 

The Arab nationalist movement took a more definite shape after the 
Turkish Revolution of 1908 when a clash occurred between the Young 
Arabs and the Young Turks. The latter, in defiance of Arab aspirations, 
embarked on a policy of Turkification which virtually meant the subordina- 
tion of all non-Turkish elements of the Empire to the Turks. To this 
policy the Young Arabs could not agree and consequently they began to 
agitate for ‘‘decentralization.”” When this was not granted they actually 
began to spread separatist propaganda, through secretly organized societies, 
aiming at a complete renunciation of Turkish sovereignty.2?, At the time 
when World War I broke out the Arab nationalist movement had become 
such a grave threat to the integrity of the Ottoman Empire that the Ger- 
mans very shrewdly advised their Turkish ally to grant self-government to 
the Arabs in order to win their support in a “holy war.” The Germans 
even approached the Arabs indirectly, through secret agents, and tried to 
persuade them to arouse the Moslems in India, Egypt, the Sudan, and 
North Africa.* 

Great Britain proved to be more successful in influencing the Arabs and 
was able to win their support by promising them help to realize their na- 
tional aspirations.‘ Great Britain’s promise, as demanded by Sherif Hus- 


1 See on the Wahhabi movement W. G. Palgrave, Essays on Eastern Questions, London, 
1872, pp. 111-141; and Hans Kohn, History of Nationalism in the East, London, 1929, pp. 
15-25. See a discussion on Mohammed Ali as champion of the oppressed Arabs against 
the Turks by Asad J. Rustum, The Royal Archives of Egypt and the Origins of the Eyyptian 
Expedition to Syria, 1831-1841, Beirut, 1936. 

? On the origins of Arab nationalism see George Antonius, The Arab Awakening, London, 
1938; and Hans Kohn, work cited, pp. 266 and ff. 

3T. E. Lawrence, Secret Despatches From Arabia, London, no date, pp. 68-69. 

«Some Englishmen, of whom Kitchener was chief, believed that a rebellion of Arabs 
against Turks would enable England, while fighting Germany, simultaneously to defeat her 
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sain of Mecca, was made in correspondence between him and Sir Henry 
McMahon, British High Commissioner in Egypt. Sherif Hussain wrote as 
follows: 


England to acknowledge the independence of the Arab countries, 
bounded on the north by Mersina and Adana up to the 37° of latitude 
. . . on the east by the borders of Persia up to the Gulf of Basra; on 
the south by the Indian Ocean, with the exception of the position of 
Aden to remain as it is; on the west by the Red Sea, the Mediterranean 
Sea up to Mersina. . 


Sir Henry McMahon was authorized from London to approve Sherif 
Hussain’s demand in a letter dated October 24, 1915, subject to the following 
reservations: 


The two districts of Mersina and Alexandretta and portions of Syria 
lying to the west of the districts of Damascus, Homs, Hama, and 
Aleppo cannot be said to be purely Arab, and should be excluded from 
the limits demanded. 

With the above modification, and without prejudice to our existing 
treaties with Arab chiefs, we accept those limits. 

As for those regions lying within those frontiers wherein Great 
Britain is free to act without detriment to the interest of her ally, 
France, I am empowered in the name of the Government of Great 
Britain to give the following reply to your letter: 

(1) Subject to the above modifications, Great Britain is prepared 
to recognise and support the independence of the Arabs in all the 
regions within the limits demanded by the Sherif of Mecca. 

(2) Great Britain will guarantee the Holy Places against all external 
aggression and will recognise their inviolability. 

(3) When the situation admits, Great Britain will give to the Arabs 
her advice and will assist them to establish what may appear to be the 
most suitable forms of government in those various territories. 

(4) On the other hand, it is understood that the Arabs have decided 
to seek the advice and guidance of Great Britain only, and that such 
European advisers and officials as may be required for the formation of 
a sound form of administration will be British. 

(5) With regard to the vilayets of Baghdad and Basrah, the Arabs 
will recognise that the established position and interests of Great 
Britain necessitate special administrative arrangements in order to 
secure these territories from foreign aggression, to promote the welfare 
of the local populations and to safeguard our mutual economic in- 
terests.® 


ally Turkey. Their knowledge of the nature and power and country of the Arabic-speaking 
peoples made them think that the issue of such a rebellion would be happy: and indicated 
its character and method. So they allowed it to begin, having attained formal assurances 
of he!p for it from the British Government”: T. E. Lawrence, Seven Pillars of Wisdom, 
New York, 1938, pp. 7, 28. 

§ See letter from Sherif Hussain to Sir Henry McMahon, July 14, 1915 (Correspondence 
between Sir Henry McMahon . . . and the Sherif Hussein of Mecca, in Great Britain, 
Parliamentary Papers, Miscellaneous No. $ (1939), Cmd. 5957, London, 1939, p. 3). 

* Same, p. 8. 
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Following the war Great Britain was confronted with various conflicting 
pledges which rendered the situation in the Arab world, as well as the whole 
Near East, confused from the legal point of view. There was, in the first 
place, the McMahon-Hussain agreement which promised the Arabs unity 
and independence. In the second place there was the Sykes-Picot agree- 
ment (May 16, 1916) which partitioned the Arab World into zones of British 
and French influence, leaving only the Arabian Peninsula fully independent.’ 
In the third place there was the Balfour Declaration of November 2, 1917, 
which promised the Jews to establish a national home for them in Palestine. 
Finally, there was the principle of international administration of former 
enemy territory which was advocated by certain publicists at the Paris 
Peace Conference. In this atmosphere of bewilderment and clash of 
loyalties, General Jan C. Smuts saved the situation by publishing his pro- 
posals for a League of Nations, proposals which included the creation of a 
system of ‘“‘mandates.”® The mandates system proved to be a big com- 
promise, since it implied the idea of international control and, at the same 
time, “‘provisionally’’ recognized the independence of the former Turkish 
provinces.!° The Mandates System was officially instituted at the Paris 
Peace Conference (1919) through Article 22 of the Covenant of the League 
of Nations. At the San Remo Conference (April 25, 1920) the Near East- 
ern Mandates were distributed—the Iraq mandate was given to Great 
Britain and the Syrian and Lebanese mandates to France. The Jewish 
National Home was tried out in Palestine, whose mandate was also given to 
Great Britain. 

The Arab nationalists, needless to say, were far from being satisfied with 
this compromise, because they were not prepared to accept any settlement 
short of unity and complete independence. Those nationalists wanted 
independence as a matter of right, as embodied in Great Britain’s pledge to 
Sherif Hussain, rather than as a matter of capacity for self-government as 
laid down in the Mandates System. It is no wonder that the whole of the 
Near East rose in revolt against Great Britain and her allies for their alleged 


7 See text of the agreement in H. W. V. Temperley (ed.), A History of the Peace Conference 
of Paris, London, 1924, Vol. VI, pp. 16-17; also Jean Pichon, Le Partage du Proche—Oritent, 
Paris, 1938, pp. 99-118. 

* J. A. Hobson, Towards International Government, London, 1915, pp. 138-141. Professor 
Pitman B. Potter regarded Hobson’s proposals for international administration of colonies 
as “the clearest anticipation of the mandate system before Smuts”: Pitman B. Potter, 
“Origins of the System of Mandates under the League of Nations,” in American Political 
Science Review, Vol. XVI (1922), p. 574. 

* J. C. Smuts, The League of Nations: A Practical Suggestion, New York, 1919, pp. 14 and 
ff. See also Quincy Wright, Mandates Under the League of Nattons, Chicago, 1930, pp. 24 
and ff. 

10 Certain communities formerly belonging to the Turkish Empire have reached a stage 
of development where their existence as independent nations can be provisionally recognised 
subject to the rendering of administrative advice and assistance by a Mandatory until such 
times as they are able to stand alone”’ (Article 22 of the Covenant of the League of Nations). 


THE ARAB LEAGUE AS A REGIONAL ARRANGEMENT 759 


broken promises." At the Cairo Conference (March, 1921), which was 
called by Winston Churchill, then Colonial Secretary, to settle Middle 
Eastern affairs, it was decided to nominate Emir Faisal, Sherif Hussain’s 
second son, to the throne of Iraq and to conclude a treaty with him which 
was to replace the mandate. This nomination, it was unjustifiably held, 
was to fulfil Great Britain’s pledges to Sherif Hussain for the establishment 
of Arab Government." Of all the Arab mandated territories, Iraq alone 
was fortunate enough to be emancipated from the mandate and was ad- 
mitted to membership in the League of Nations on October 3, 1932. But 
the other Arab countries, with the exception of Saudi-Arabia and Yeman, 
remained either under direct or indirect European control. 

Thus failing to achieve unity and independence the Arab nationalists 
naturally contended that European imperialism had deliberately followed 
a policy of divide et impera since it was easier to dominate the Middle East 
by creating small and helplessly weak states than to allow a vast area of 
Western Asia to unite, and hence to become difficult to control.“ The 
Arab nationalists argue that since the Arab countries are bound by common 
aspirations and by a community of interests—geography, history and 
culture—they are therefore entitled to form a union.“ It has been ad- 
mitted, however, that there exist certain factors which run counter to the 
project of unity. There are, in the first place, religious, racial, and racial- 
religious groups and communities which do not favor unity. Secondly, 
the Arab countries are radically different in cultural level and in standard 


of living. Thirdly, there is still a strong feeling of parochialism and local 
independence supported by dynastic interests. These factors, as Professor 
H. A. R. Gibb rightly pointed out, constitute ‘‘a problem for the Arab 
nationalists and (that) grave dangers were involved in not facing that 
problem.” '* But the Arab nationalists, though not entirely unconscious of 


"Sir Henry Dobbs, British accredited representative, admitted before the Permanent 
Mandates Commission of the League of Nations, at its tenth session, that “For various 
reasons, into which I need not enter, my country had fallen into disfavour among Oriental 
peoples . . . from India to Egypt the Eastern world lay in a welter of resentment against 
the policy of the British and their allies, whose aim had everywhere been industriously mis- 
represented’’: League of Nations, Minutes of the Permanent Mandate Commission, Tenth 
Session (November, 1926), p. 45. 

2 In a letter to William Yale dated October 22, 1929, T. E. Lawrence wrote: “It is my 
deliberate opinion that the Winston Churchill settlement of 1921-1922 (in which I shared) 
honourably fulfils the whole of the promises we made to the Arabs, in so far as the so-called 
British spheres are concerned’’ (See David Garnett, The Letters of T. E. Lawrence, London, 
1938, p. 671; and Lawrence’s Seven Pillars of Wisdom, p. 276). See a criticism of this point 
of view in George Antonius, The Arab Awakening, London, 1937, p. 319. 

4 See speech by Lutfi Beg el-Haffar, a former Syrian Prime Minister, on the oceasion of 
King Ghazi’s death by accident, al-/stiqlal, Baghdad, May 16, 1939. 

“Yusuf Haikal, Towards Arab Unity, Cairo, 1943, pp. 37-48 (in Arabic); also Edmond 
Rabbath, Unité Syrienne et Devenir Arabe, Paris, 1937, p. 33 and ff. 

4 H. A. R. Gibb, “The Future of Arab Unity,” in Philip W. Ireland (ed.), The Near Bast: 
Problems and Prospects, Chicago, 1942, p. 77. 
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the gravity of these forces, maintain that these are quite insufficient grounds 
for disunity ;'* they are rather inclined to think that these factors have been 
mainly used as pretexts by European Powers, especially France in Syria, 
in order to justify their policy of divide et impera.'" The Arab nationalists 
argue, moreover, that they do not ask the impossible, that is, they are not 
desirous of full union; they are merely aiming at a union on a federal basis 
which would at once gratify their Pan-Arab aspirations and satisfy local 
conditions. Such a project indeed would allow sufficient local autonomy for 
the various communities as well as for the heterogeneous social systems to 
adjust themselves before further unity is achieved. 

When the second World War broke out the Arab nationalists, though they 
were in agreement as to their national aspirations (namely, unity and in- 
dependence), were divided into two schools of thought with regard to their 
attitude to the two belligerent camps. The first school comprised the ultra- 
nationalists and was, by the very nature of its extreme nationalism, opposed 
to supporting the two dominating Powers in the Arab world, namely, 
France and Great Britain, since they were disillusioned by the way these 
Powers were handling the Palestine and Syrian problems. Italy and 
Germany, on the other hand, did not fail to exploit the grievances of the 
Arabs against France and Great Britain and gave them lavish and alluring 
promises in order to win them to their side.'* This school of thought, count- 
ing on an ultimate Axis victory, naturally saw the salvation of the Arabs in 
taking sides with the Axis Powers. The other school of thought comprised 
the moderate nationalists and the liberal elements who were opposed to 
Axis ideologies and foresaw grave dangers to the Arabs from Axis penetration 
to the Middle East. 

Developments in the international situation, especially after the fall of 
France in June, 1940, were bound to have intense repercussions upon the 
internal affairs of the Arab world. The sweeping Axis victories in 1940 
had immensely impressed the Arabs masses, and when the Germans ad- 
vanced so rapidly in the Spring of 1941 to the Balkans, while the Afrika 
Corps, under the able command of General Erwin Rommel, was able to 
harass Great Britain in Egypt, the moderate nationalists were put into the 
background and the pro-Axis elements became either very influential or took 
actual control. 

Under the circumstances Great Britain wisely decided, with a foresight 
worthy of her traditional prestige in diplomacy, to follow a more forward 
policy towards the Arabs by promising them ‘‘a greater degree of unity 

1% Amir Chekib Arslan, Arab Unity, Damascus. 1937, pp. 10, 12, 16-17 (in Arabic). 

17 Elizabeth P. MacCullum, The Nationalist Crusade in Syria, New York, 1928, pp. 35 
and ff.; also M. Jamil Baihum, The Two Mandates of Iraq and Syria, Sidon, 1931, pp. 96-98 
(in Arabic). 

18 On the work of German agents in the Near East see C. L. Sulzberger, ‘‘German Prepara- 
tions in the Middle East,” in Foreign Affairs, Vol. 20 (July, 1942), pp. 663-678; and Albert 
Viton, “Hitler Goes to the Arabs,” in Asia, Vol. 39 (July, 1939), pp. 419-422. 
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than they now enjoy.”” With regard to Palestine and Syria, the latter was 
promised independence, but no new policy was announced for the former 
except that Great Britain declared that she still regarded herself bound by 
the White Paper of 1939. Hence the movement towards Arab unity was 
pushed a step further and the moderate nationalists came again to the fore in 
international Arab politics. Great Britain’s new promises were given by 
Mr. Anthony Eden, Secretary of State for Foreign Affairs, in his Mansion 
House speech on May 29, 1941, when the Rashid Ali revolt against Great 
Britain was still raging in Iraq. Mr. Eden’s statement is of particular 
interest to the Arabs and deserves to be quoted in full: 


This country has a long tradition of friendship with the Arabs, a 
friendship that has been proved by deeds, not words alone. We have 
countless wellwishers among them, as they have many friends here. 
Some days ago I said in the House of Commons that His Majesty’s 
Government had great sympathy with Syrian aspirations for inde- 
pendence. I should like to repeat that now. But I would go further. 
The Arab World has made great strides since the settlement reached at 
the end of the last war, and many Arab thinkers desire for the Arab 
peoples a greater degree of unity than they now enjoy. In reaching out 
towards this unity they hope for our support. No such appeal from 
our friends should go unanswered. It seems to me both natural and 
right that the cultural and economic ties between the Arab countries 
and the political ties, too, should be strengthened. His Majesty’s 
Government for their part will give their full support to any scheme 
that commands general approval.!® 


On June 8, 1941, General Georges Catroux, in the name of General 
Charles de Gaulle, issued a proclamation to the Syrians and Lebanese de- 
claring that Free France had granted independence both to Syria and the 
Lebanon.?° Thus the Arabs were promised unity and independence by both 
Great Britain and France. 

But there was no direct reactions to Mr. Eden’s declaration in 1941. 
Probably the international situation was not so favorable as to warrant any 
active movement to be undertaken. When, however, the danger of the war 
receded from the Middle East in 1943, Mr. Eden reiterated his promise, in a 
statement made on February 24, 1943, in which he reassured the Arabs of 
Great Britain’s support of Arab unity. 


II. PRELIMINARY STEPS 


There was a prompt reaction to Mr. Eden’s reassurance that Great 
Britain would support the scheme of Arab unity. The Emir Abdullah, 
Ruler of Transjordan, declared on March 2 and 17, 1943, that the Arabs 
should immediately seize the opportunity and call for a general Arab 


19 The Times, London, May 30, 1941. 
2 The Times, London, June 9, 1941; official text in Journal officiel de la République Syrienne, 


No. 40 bis (October 14, 1941), p. 1. 
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Conference to decide upon the ways and means of carrying out that scheme.®! 
Prime Minister Nuri al Said of Iraq sent a note on “‘ Arab Independence and 
Unity” to Mr. R. G. Casey, Great Britain’s Minister of State in Cairo, in 
which he laid down certain proposals for Arab unity, including a settlement 
of the Palestine problem.” Ina statement to the Egyptian Senate on May 
30, 1943, Nahas Pasha, Prime Minister of Egypt, declared that the Egyptian 
Government had decided to explore the opinions of the various Arab Gov- 
ernments independently and then would invite them to a conference to be 
held in Egypt in order to reach an agreement on the form of the proposed 
Arab union.” 

Shortly afterwards Nahas Pasha sent invitations to Iraq, Syria, the Leba- 
non, Transjordan, Saudi-Arabia, and Yeman, inviting them to send delegates 
with a view to stating their official attitudes towards the scheme of Arab 
unity. General Nuri al-Said of Iraq went to Egypt in person and his con- 
versations with Nahas Pasha lasted from July 31 to August 5, 1943. The 
conversations, as General Nuri declared later in the Iraq Senate, were in the 
nature of ‘‘an exchange of personal views on the project,” and that he ‘‘could 
not disclose anything further on this subject, as the two Prime Ministers 
had agreed on complete secrecy pending the laying down of a basis for the 
scheme.’”’** General Nuri, as a matter of fact, had long ago given much 
thought to this scheme which he laid down in his note to Mr. Casey. Gen- 
eral Nuri, as a veteran of the Arab revolt in World War I and as a colleague 
of King Faisal I, has been the most helpful in laying down the provisions of 
the Arab Pact, and his proposals to Mr. Casey became the working plan for 
the Arab conference. General Nuri’s proposals may be summarized in the 
following terms:* 

1. Syria, the Lebanon, Palestine and Transjordan to be reunited to 
constitute one State. 

2. The people of that state to decide its form of government, whether 


they have a monarchical or republican regime, or whether it be a unitary 
or federal State. 

3. An Arab League to be formed; Iraq and Syria to join at once, the 
other Arab States to join if and when they desire. 

4. The Arab League to have a permanent Council nominated by the 
member States and presided over by one of the Rulers of the States, to 
be chosen in a manner acceptable to the States concerned. 

5. The Arab Council to be responsible for: (a) defence, (b) foreign 
affairs, (c) currency, (d) communications, (e) customs, (f) protection 
of minority rights. 


31 Al-Ahram, Cairo, March 3 and 18, 1943. See similar declarations and comments by 
other Arab leaders in al-Ahram, March 1 and 2, 1943. 

= General Nuri al-Sa‘id, Arab Independence and Unity, Baghdad, 1943. 

% Al-Ahram, Cairo, May 31, 1943. 

* The Iraq Times, Baghdad, January 8, 1944. 

% See work cited in note 22, pp. 11-12; the plan has been quoted by Colonel S. F. New- 
combe in his article “A Forecast of Arab Unity,” in Journal of the Royal Central Asian 
Soctety,’’ Vol. XXXTI (1944), p. 158. 
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6. The Jews in Palestine to have semi-autonomy, and the right to 
their own rural and urban district administration including schools, 
health institutes, and police, subject to general supervision by the 
Syrian State and under international guarantee. 

7. Jerusalem, a city to which members of all religions must have free 
access for pilgrimage and worship, to have a special commission com- 
posed of the three theocratic religions to ensure this result. 

8. If required, the Maronites in the Lebanon to have a privileged 
regime, under international guarantee, such as they possessed under 
the Ottoman Empire. 

Nahas Pasha continued his negotiations with the delegates of the other 


Arab States in order to learn independently their views on Arab unity. 
When these soundings were completed, he announced that a Preparatory 
Committee, composed of delegates of the various Arab States, was to meet 
in order to prepare the draft pact of the union before the Arab conference 
should meet. 

It is to be noted that Egypt, which at no time previously had been very 
enthusiastic about Arab unity, definitely took the initiative in this move- 
ment. Egyptian nationalism, since the days of Arabi Pasha, had taken an 
independent line with Egyptian independence as the ultimate goal.27_ Dur- 
ing the period between the two World Wars Arab leadership was changing 
hands between Syria and Iraq, with Faisal I, first as King of Syria and then 
of Iraq, as its moving spirit. Upon the death of King Faisal, the position 
of the moderate nationalists was undermined and the ultra-nationalists be- 
came extremely anti-democratic. The Egyptian Government, it is true, 
may have been encouraged by Great Britain to take the leadership of the 
movement, but the new circumstances of the War must have made the Egyp- 
tian politicians realize that economically and culturally it would be of benefit 
to Egypt to codperate with the Arab countries, and politically would enhance 
the prestige of Egypt if she led a bloc of several Arab States in any conference 
after the war as well as in the new United Nations Organization.”* 


III. FULL UNION VERSUS FEDERAL UNION 


On September 25, 1944, a Preparatory Committee, composed of the dele- 
gates of the Arab states, met in Alexandria in order to discuss the various 
proposals set forth in the ‘‘soundings” with a view to working out a scheme 
of unity acceptable to all the delegates. 

At the outset it was realized that full union, with a central executive 
authority, was impossible at this stage of development of Arab nationalism. 
Some of the Arab states asserted their internal independence while others 
were not prepared to renounce their sovereignty in favor of a full union. 


* There has always been a Pan-Arab group in Egypt advocating codperation with the 
Arab countries. See Sami Kayyali, al-Fikr al-Arabi, Cairo, 1943, pp. 57-74. 

7 George Young, Egypt, London, 1927, and W. E. Hocking, Spirit of World Politics, New 
York, 1932, Chap. V. 

* Al-Ahram, Cairo, June 26, 1944, p. 6. 
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Only Syria stood for full-fledged Arab unity and was quite prepared to re- 
nounce her sovereignty in favor of a central executive authority of the Arab 
union. Prime Minister Sadullah beg al-Jabiri, the Syrian delegate, stated 
the attitude of his Government in his speech at the opening session by quot- 
ing a statement to that effect made by Shukri beg al-Quwatli, President of 
the Syrian Republic, that ‘‘Syria will never allow to have raised in her sky 
a flag higher than her own save that of Arab unity.’”® Iraq and Trans- 
jordan were not in favor of full unity, but advocated union on a federal basis. 
The Lebanon, while asserting her independence, pledged coéperation with 
the other Arab countries. Her attitude, as stated by Prime Minister Riadh 
al-Sulh in his speech at the opening session, is as follows: ‘‘The Lebanon has 
pledged herself never to be a seat of imperialism, nor a channel for the 
colonization of her sister Arab countries.’’*° Saudi-Arabia and Yeman re- 
luctantly agreed to join a loose association of independent Arab states. 
Finally, Egypt, which took the role of the mediator, did not advocate any 
definite plan of unity, but Nahas Pasha, her Prime Minister, declared that 
his Government was prepared to go along the path of Arab unity as far as 
the other Arab Governments were jointly prepared to go. Thus the more 
idealistic proposals were dropped, and in practice only those proposals which 
were of practical value in the circumstances were finally adopted. The 
form of the unity acceptable to all had to be in the nature of a loose federa- 
tion in order to satisfy both local and dynastic interests. 

At the sixth meeting of the Preparatory Committee on October 4, 1944, 
the problem of Syrian Unity was fully discussed. The Emir Abdullah of 
Transjordan had already advocated the so-called ‘‘Greater Syria” plan in 
1943.81 General Nuri al-Said, it will be recalled, had incorporated that plan 
in his note to Mr. Casey, in which he proposed to unite Syria, the Lebanon, 
Palestine, and Transjordan to constitute one state.” At this juncture the 
plan was fully and frankly discussed by the Preparatory Committee. The 
Syrian and Transjordan delegates unhesitatingly welcomed the proposal. 
But it was understood that Transjordan welcomed the plan only on condi- 
tion that her Ruler, the Emir Abdullah, was to be the future king of the new 
state. Jamil Mardam beg, the Syrian delegate, declared that while Syria 
supported the project, she preferred to maintain her republican regime. 
Moreover, Saudi-Arabia was not in favor of Syrian unity with Transjordan, 
fearing an extension of Emir Abdullah’s authority to Damascus. The 
Lebanon, on the other hand, was not prepared to join such a unity, while 
Palestine’s position was complicated by the Zionist claims. The ‘‘Greater 
Syria” plan, accordingly, was received with mixed feelings by the Prepara- 


2 Al-Ahram, Cairo, September 26, 1944, p. 3. 

30 Same. 

31 See text of Amir Abdullah’s plan in Al-Ahali, Baghdad, April 21, 1943. 

See work cited in note 22, pp. 4, 10, 11. See also J. Schacht, ‘Will there be an Arab 
Federation?” in Great Britain and the East, Vol. LX (September 25, 1943), p. 17. 
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tory Committee and dismissed as premature under the circumstances. 
Finally, the problem of Palestine was carefully examined. Though not an 
independent Arab country, Palestine was represented by Musa beg al- 
Alami (chosen by the various Arab parties in Palestine) who stated the case 
of his country before the Preparatory Committee. Musa beg stressed the 
gravity of the Arab situation in Palestine due mainly to the continual flow 
of Jewish immigrants and to the sale of Arab land to Jewish owners. He 
pointed out, likewise, that the Arabs of Palestine were prepared to accept 
the proposals of the White Paper of 1939, which Great Britain had declared 
since 1939 to be binding, as a basis for the settlement of the Palestine prob- 
lem. ‘To maintain the present state of affairs, however, Musa beg proposed, 
in the first place, to establish an Arab Bank, in the name of the Arab coun- 
tries, with a view to buying lands open for sale by the Jews. In the second 
place he proposed to set up Arab bureaus in London and Washington in order 
to present the Arab case concerning Palestine to the English and American 
publics. Musa beg’s statement of the Arab situation in Palestine was so 
impressive that the Preparatory Committee at once approved his proposals. 
On October 7, 1944, a Protocol was signed by all the members of the 
Preparatory Committee except Saudi-Arabia and Yeman.* The Protocol 
provided for the establishment of a League of Arab States, composed of the 
independent Arab States which desired to join the new organisation.*4 
The League would be governed by a council called The Council of the League 
of Arab States, whose membership would be based on the sovereign equality 
of the member states. The purpose of the League would be 
to execute agreements reached between member-states, to organise 
periodical meetings to re-affirm their relations and to codrdinate their 
political programmes, with a view to effecting codperation between 
them, so as to safeguard their independence and sovereignty against 


any aggression; and to concern itself with the general interests of the 
Arab countries. 


Members of the League must not pursue foreign policies harmful to the 
policy of the League or to any one of its members. The independence of the 
Lebanon within its present frontiers was also confirmed. Regarding Pales- 
tine, the Protocol states: 


The Committee considers Palestine one of the most important 
elements of the Arab countries and that the rights of the Arabs could 
not be harmed without danger to the peace and stability of the Arab 
World. Furthermore, the Committee considers that the engagements 
entered into by Great Britain involving the cessation of Jewish im- 
migration, the safeguarding of lands belonging to the Arabs, and the 


*% The Saudi-Arabian and Yeman delegates declared that they had to submit the Protocol 
to their Governments for approval before signature. Later on the Protocol was signed by 
them. The Palestine delegate likewise did not sign and his name was not mentioned in the 
Protocol, since Palestine was not an independent Arab state. 

* See text of the Protocol in al-Ahram, Cairo, October 8, 1944, p. 3. 
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progress of Palestine towards independence constitute rights acquired 
by the Arabs and that their execution will be a step towards the desired 
goal and the return of peace and stability. 


While recognizing the horrors of persecution undergone by Jews in Europe, 
the Preparatory Committee declared that “nothing would be more arbitrary 
or unfair than settling this problem by another injustice the victims of which 
would be the Arabs in Palestine to whatever religious faith they belong.” 

A special committee was appointed to prepare the draft Pact of the League, 
based on the Alexandria Protocol, and by March, 1944, the draft was ready 
for approval by the Preparatory Committee. On March 22, 1944, the 
members of the Preparatory Committee met as an Arab Conference and 
signed the Arab Pact. This instrument may be regarded as the constitu- 
tion of the League and a basis for any further development in the structure of 
this new organization. 


IV. STRUCTURE OF THE ARAB LEAGUE 


The Arab Pact provides for the establishment of an Arab League whose 
members are those Arab States who have signed or will sign that pact.* 
The League is made up of a Council, composed of the representatives of its 
members, with one vote for every member-state regardless of the number of 
representatives; a General Secretariat for organizing the work of the League; 
and a number of committees dealing with social or economic matters con- 
nected with the Arab League. 

Membership in the League is open only to independent Arab states. 
The original members who signed the Pact were Egypt, Transjordan, Syria, 
the Lebanon, Iraq, Saudi-Arabia, and Yeman. Other Arab countries may 
join the League by adhering to its Pact, provided they have attained their 
independence.* 

It is to be noted, however, that some of the original members are either only 
de facto independent states or, in the case of Transjordan, not independent at 
all, since it is legally still under the Mandates System. The independence of 
Syria and the Lebanon has, it is true, been recognised by a number of the 
United Nations, including France, the Mandatory Power, but only on the 
understanding that the juridical situation of the Mandate should be eventu- 


% Text in this JourNAL, Vol. 39 (1945), Supplement, p. 266. The term “league’’ is not an 
accurate translation of the word “jami‘a”’ which is particularly chosen for the Arab group of 
States. 

% Some of the Arabic speaking countries, especially the North African protectorates, 
sough to join the Arab League but, owing to their special dependent status, it was thought 
desirable to confine membership at present to the independent Arab countries. Whether 
the North African countries could, in the future, be brought within the orbit of the Arab 
League depends upon national and international factors too complicated to be foreseen. 
See Philip K. Hitti, ““The Possibility of Union among the Arab States,” in The Annual Re- 
port of the American Historical Association, Vol. III (1942), p. 156; also J. Schacht, “Will 
There be an Arab Federation?” in Great Britain and the East, Vol. LX (Sept. 25, 1943), p. 15. 
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ally changed by the consent of the Council of the League of Nations.*7 
For various reasons France has failed to give effect to her pledge and conse- 
quently her relations with Syria and the Lebanon are far from satisfactory.** 
The juridical situation of Syria and the Lebanon vis-a-vis the League of Na- 
tions should be clarified. Syria and the Lebanon signed the United Nations 
Declaration of January 1, 1942, and the United Nations Charter of June 26, 
1945, and are represented in the new World Organisation. They can not 
be placed under the system of Trusteeship, which will replace the old 
Mandates System, because Article 78 of the United Nations charter stipu- 
lates that ‘‘the Trusteeship system shall not apply to territories which have 
become members of the United Nations.”’ 

The cases of Palestine and Transjordan may be treated differently. 
Legally both Palestine and Transjordan stand as one territory under the 
Mandates System and Great Britain, the Mandatory Power, is responsible 
for their administration to the League of Nations (or to the United Nations 
Organisation in accordance with Article 77 of the United Nations Charter). 
Both of them, therefore, lack full independence, one of the conditions of 
membership in the Arab League. Palestine was not a signatory to the Arab 
Pact and is not a member of the Arab League. Its representative attended 
the Alexandria conference only as an observer, but declared that ‘ Palestine 
is a trust in the hands of the Arab countries.” 

Transjordan’s membership raises an interesting legal nicety. Legally 
it is still under the Mandates System; unless its juridical status is changed, 
the new system of Trusteeship should apply to it according to Article 77 of 
the United Nations Charter. Thus Transjordan, while an original member 
of the Arab League and regarded as an independent state under that Pact, 
would be only a trust territory under the United Nations charter. The 
representative of Transjordan, however, declared at the Alexandria Con- 
ference that Great Britain had already promised the Emir Abdullah, Ruler 
of Transjordan, that she would grant him independence in the post-war 
period.*® Furthermore, since the Arab countries have never recognized the 


7TIn a letter to the League of Nations dated November 28, 1941, General Charles de 
Gaulle said: ‘The independence and sovereignty of Syria and the Lebanon will . . . not 
affect the juridical situation as it is established by the mandate.” He added that ‘this 
juridical situation could not be changed without consent of the League Council, agreement 
of the United States—party to the Franco-American treaty of April 4, 1924—and conclusion 
of a treaty by France with the Syrian and Lebanese Governments.” See Philip W. Ireland 
(ed.), The Near East: Problems and Prospects, Chicago, 1942, p. 235. 

% See Majid Khadduri, “‘The Franco-Lebanese Dispute and the Crisis of November, 
1943,” in this JourNAL, Vol. 38 (1944), pp. 601-620. 

* Mr. Bevin, British Secretary of State for Foreign Affairs, declared, in his speech at the 
Assembly of the United Nations on January 17, 1946, that “regarding the future of Trans- 
jordan, it is the intention of His Majesty’s Government in the United Kingdom to take steps 
in the near future for establishing this territory as a sovereign independent state and for 
recognizing its status as such’’: T’he Times, London, January 18, 1946. Great Britain for- 
mally recognized the independence of Transjordan in 1946. 
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Mandates System, it was decided, accordingly, to regard Transjordan as an 
independent country. 

The purpose of the Arab League, as stated in its Pact, is to promote the 
common interests of the Member-States, to realize closer collaboration 
among them and to safeguard their independence and sovereignty. Since 
the Arab countries which have not yet won their independence were not eligi- 
ble for membership, the Arab League extended its scope of interest ‘‘to con- 
sider in a general way the affairs and interests of the Arab countries.’’* 
As stated in the Pact, codperation among Member-States will be specifically 
promoted in the following matters: 


(1) Economic and financial matters, including trade, customs, currency, 
and industry. 

(2) Communications, including railways, roads, aviation, navigation, 
and posts and telegraphs. 

(3) Cultural matters. 

(4) Matters connected with nationality, passports, visas, execution of 
judgment, and extradition. 

(5) Matters of social welfare. 

(6) Matters of health. 


The use of force for the settlement of disputes between members is pro- 
hibited. ‘Should there arise among them a dispute that does not involve 
the independence of a State, its sovereignty or its territorial integrity, and 


should the two contending parties apply to the Council for the settlement of 
this dispute, the decision of the Council shall then be effective and obliga- 
tory.”*' The Council of the League will mediate in a dispute which may 
lead to war between two member-states or between a member-state and an- 
other state in order to conciliate them. Decisions relating to arbitrations 
and mediation are to be taken by majority vote only. 

In the case of aggression or the threat of aggression, the member-state may 
request an immediate meeting of the League Council. The Council will 
decide, by a unanimous vote, upon the measures to be taken against the 
aggressor. If the aggressor were a state member of the Arab League, ‘‘The 
vote of that state will not be counted in determining unanimity.”* The 
nature of sanctions, whether military or economic, to be applied against the 
aggressor is not defined. As in the League of Nations, the Council is to 
consider what measures would be most effective in the circumstances. 
This is in contrast to the Act of Chapultepec which established a permanent 
military council and other mechanisms for the purpose.* The only specific 


40 Article 2. 4 Article 5. # Article 6. 

* For a critical study of sanctions see Pitman B. Potter, Collective Security and Peaceful 
Change (Chicago, 1937), pp. 6-19, and T. P. Conwell-Evans, League Council in Action (Lon- 
don, 1929). 
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sanction mentioned in the Arab Pact to be applied automatically is dis- 
missal. Article 18 states:— 

The Council of the League may consider any State that is not ful- 

filling the obligations resulting from this Pact as excluded from the 


League, by a decision taken by a unanimous vote of all the States except 
the State referred to. 


Withdrawal from the League is voluntary—it takes effect after a year 
from notification sent to the Council of the League. But if a member-state 
does not approve an amendment to the Pact carried by two-thirds of the 
members, that state may withdraw when the amendment becomes effective. 


V. NATURE OF THE ARAB LEAGUE 


The Arab League is a legal entity composed of many legal personalities. 
It is not, however, a federal union, since the latter is a perpetual union of 
several states with a central government invested with power not only over 
the member-states, but also over their citizens, and to which, from the 
international point of view, the conduct of all foreign relations is con- 
fided.4 The constituent states forming such a union have no right to sepa- 
rate themselves from it and their citizens have a common nationality.* 
The constituent states have no legal competence to conduct foreign relations, 
since the federal state alone, if recognised, is to be regarded as the inter- 
national personality possessing all the rights and duties of a sovereign mem- 
ber of the Family of Nations.“ The Arab League, needless to say, possesses 
no such attributes either in law or in fact; the independence and sovereignty 
of each member-state, as expressly stated in the Arab Pact, are safeguarded 
and any member-state can withdraw from the League whenever it deems it 
necessary to do so. 

Nor has the Arab League, on the other hand, the nature of an international 
legal personality such as the League of Nations or the United Nations Or- 
ganization, because the jurisdiction of the Arab League is limited within the 
confines of a certain geographical area and distinguished by a special type 
of national character. Article I of the Arab Pact stipulates that ‘“‘The 


“L. Oppenheim, International Law, ed. H. L. Lauterpacht, London, 1937, Vol. I, p. 160; 
W. E. Hall, A Treatise on International Law, ed. A. P. Higgins, Oxford, 1924, pp. 24-25. 

* Internally, a federal state is said to be a real state side by side with its constituent states, 
because its organs have a direct power over the citizens of those member-states. “The 
citizen of each constituent state,’ says Maclver, “within the federation owes a double but 
not a conflicting political allegiance”: R. M. MaclIver, The Modern State, Oxford, 1926, p. 
358. This is a characteristic distinction established by early American jurists between a 
federal and a confederal union. See The Federalist (Hamilton) No. 15. See also Oppen- 
heim, work cited, Vol. I, p. 160. 

See United States v. Curtiss-Wright Export Corporation, 57 Supreme Court Reporter, 
216-227. See also Oppenheim, work cited, Vol. I, p. 160; W. E. Hall, work cited, p. 25; 
Quincy Wright, Control of American Foreign Relations, New York, 1922, pp. 21, 28-29. 
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League of Arab States shall be composed of the independent Arab States.”’ 
Thus the Arab League is not a truly international organisation since it as- 
serts a special national character and is confined to certain Middle Eastern 
States; at the same time it is not a comprehensive “‘regional’’ league, be- 
cause its membership is not open to all states of one regional area, namely, 
the Near Eastern States, but only to the Arab States. 

The Arab League may be said to possess the legal nature of confederated 
States (Staatenbund) or Confederation. Such a union is composed of in- 
dependent states, linked together for the maintenance of their external and 
internal independence by international treaty. The member states agree 
to forego part of their liberty of action in favor of an organ of the union 
whose power would extend only over the member-states, but not over the 
citizens of these states. In contrast to a federation, the confederated states 
do not constitute one international personality, since the member-states 
remain full sovereign states and separate international persons.*’ 

The Arab League may be compared, to all intents and purposes, with the 
Germanic confederation which was formed by the Vienna Powers in 1815. 
Like the German Diet, where the member-states were represented by dip- 
lomatic envoys, the Council of the Arab League is vested with an interna- 
tional power which does not affect the full soverignty of the member-states. 
Unlike the German Diet, however, the Arab countries which are still in a 
dependent status are not themselves, nor are their metropolitan govern- 
ments, represented in the Arab League. Finally, the Arab countries aspire, 
as was the fate of the Germanic confederation, to achieve further unity by 
turning the League into a sort of Arab federation. History supports such 
an aspiration. For it has been observed that such unions tend to transfer 
much of the legal sovereignty to the central organs. Such a development, 
when supported by common material and cultural interests, is more likely 
to become a reality. 


VI. THE ARAB LEAGUE AND THE UNITED NATIONS ORGANIZATION 


It remained for the Arab countries to secure world recognition of the 
Arab League either as a separate legal entity or as part of the new World 
Organization. The Dumbarton Oaks Proposals provided for the establish- 
ment of regional agencies within the framework of the new United Nations 
Organization for the settlement of regional disputes. When the Arab Pact, 
accordingly, was signed a few months later, means were provided for inte- 
grating the work of the Arab League with the new world organization. 
Article 3 of the Arab Pact laid down that the Arab League 

Shall also have the function of determining the means whereby the 
League will collaborate with the international organizations which may 


be created in the future to guarantee peace and security and organize 
economic and social relations. 


47 Oppenheim, Vol. I, p. 159; and W. E. Hall, p. 27. 
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In February, 1945, President Roosevelt and Prime Minister Churchill 
held several meetings at Suez, on their way back from Yalta, where they met 
King Farouk of Egypt, King Abdul Aziz ibn-Saud of Arabia, and President 
Quwatli of Syria. It was reported that friendly exchanges of views on 
Arab problems were the main purpose of that conference and shortly after- 
wards (on February 26) Egypt and Syria declared war on the Axis Powers 
and the Lebanon followed on February 27, 1945. Saudi-Arabia declared war 
on March 1, 1945. Iraq had already been at war with the Axis Powers since 
January 17, 1943. Of the independent Arab countries only Yeman re- 
mained neutral while Transjordan, still under the Mandates System, had 
been at war with Germany since 1939. 

When, however, invitations to the San Francisco Conference were issued 
on March 5, 1945, by the United States, on behalf of the sponsoring Pow- 
ers, Syria, the Lebanon, Yeman and Transjordan were not invited to that 
conference. Yeman and Transjordan, it is true, had no right to expect such 
invitations, since the latter was not an independent country while the former 
had not complied with the Yalta decision, namely, to declare war and join 
the United Nations. Syria and the Lebanon protested formally against 
their exclusion and later on, after consultation with France, they were 
both invited. Thus five out of the seven signatories of the Arab Pact at- 
tended the San Francisco Conference and formed an Arab bloc within the 
conference. The heads of the Arab delegations held a series of private con- 
ferences in order to decide upon the attitude to be taken during the Con- 
ference on all important issues. 

It may be said that three main issues were raised during the Conference 
which touched, directly or indirectly, the Arab countries. In the first 
place, there was the issue of Trusteeship. The Conference had undertaken 
to lay down only the general principles and sketch the machinery of the sys- 
tem, but since Palestine was to be affected the Arab delegates took a keen 
interest in the discussions and tried to amend the draft plan prepared by 
Commander Harold Stassen, the United States delegate in the Trustee- 
ship Committee, in such a way as to limit the Zionist claims in Palestine. 
Commander Stassen’s plan was in fact amended, but only to the extent that 
the present status of Arab-Jewish relations was to be maintained, pending 
an individual agreement concerning that territory. The head of the Iraq 
delegation was not satisfied with the results and, consequently, did not sign 
the Charter. Syria and the Lebanon, however, were successful in having 
their independence safeguarded by the provision that trusteeship could not 
be applied to any member of the United Nations. 

The Franco-Syrian dispute which arose during the conference was also 
discussed, but mainly outside the sessions of the conference. The Arab 
delegates had time to discuss the Syrian problem with American, British, 
and French delegates and were successful in defending their case as well as in 
making their point of view clear to the American press. 


772 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Finally, there was the issue of regional arrangements which directly af- 
fected the status of the Arab League. In the Dumbarton Oaks Proposals 
it was suggested that 

Nothing in the Charter should preclude the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided such arrangements or agencies and their 
activities are consistent with the purposes and principles of the organi- 
zation. 


But it is added that though the Security Council should, when appropriate, 
utilize regional agencies in enforcing its decisions, ‘‘no enforcement action 
should be taken under regional arrangements or by regional agencies with- 
out the authorization of the Security Council.” 

The heads of the Arab delegations supported the scheme of regional agen- 
cies in their speeches at the Conference; and in the committee on Regional 
Arrangements they asked for recognition of the Arab League or a reference to 
it to be made in the Charter. The text of the Arab Pact was submitted to 
the Secretariat of the Conference and it was circulated, with other docu- 
ments, among the delegations of the Conference. Moreover, together with 
other of the smaller states, they advocated increasing the membership 
of the Security Council, seeking to have a seat for a member of the Arab 
League in that Council. 

On the question of the limitation of regional actions the Arab delegates 
joined hands with the Latin-American delegates. It was argued that under 
the Dumbarton Oaks Proposals the regional agencies would be unable to 
act, in fulfilment of their mutual aid pledges, until they had been authorized 
by the Security Council and that such permission might not be given at all 
because of the right of veto of any one of the Big Five. In the case of the 
Inter-American System it virtually meant that a foreign power could inter- 
fere, in defiance of the Monroe Doctrine, in decisions affecting the Western 
Hemisphere. So the Latin-American delegates demanded, to the delight 
and satisfaction of the Arab delegates, that their security system should 
be kept beyond supervision of the Security Council. Since Russia had 
already demanded that her mutual aid pacts with Great Britain, France, 
Czechoslovakia, Yugoslavia, and Poland should be permitted to operate 
without prior authorization of the Security Council, the Latin-American 
delegates asked in like manner that their system should not be subject to 
prior approval or veto. Mr. Stettinius, after a discussion of the problem by 
the American delegation, offered a formula which appeased the Latin- 
American delegates without sacrificing the principle of World Control. He 
said: 

I want this to be crystal clear; that precious as our inter-American 


system is to us in the United States, and much as it has meant to us 
from a traditional point of view, the paramount consideration in our 
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minds is to do nothing that will interfere with the success and prestige 
of the world organization. We'll try to find a solution that will not 
destroy the Pan-American system or circumscribe it unduly until the 
world organization has proved itself effective. 


The problem was referred to a sub-committee composed of the Big 
Five and Australia, Chile, Colombia, Czechoslovakia, Egypt, Mexico, and 
Norway. The American delegation proposed a plan which was meant to 
satisfy the objection of the Latin-American delegates to the right of the veto 
power to check action against the aggressor. The plan was to amend the 
Dumbarton Oaks Proposals so as to give countries with a tradition of col- 
lective action, ‘‘as is contained in the principles and objectives of the Act 
of Chapultepec,”’ the right to defend themselves in case the security Council 
failed to maintain peace. This proposal satisfied the Arab delegates who, in 
like manner, asked for a specific reference to the Arab League as their re- 
gional agency. The British delegation objected to specific references to any 
regional agency,‘* and the compromise plan was to cut out references to the 
Act of Chapultepec—which naturally meant that, likewise, no reference 
was made to the Arab League—and the final draft, as it appeared in the 
San Francisco Charter, emphasized the primary authority of the Security 
Council. The text, it is to be noted, remained almost as it was in sections 
A and C of Chapter VIII of the Dumbarton Oaks Proposals but added a 
new paragraph at the end of section B, which became Article 51 of the 
Charter, as follows: 

Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defence if an armed attack occurs against 
a member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-defence 
shall be immediately reported to the Security Council and shall not in 
any way affect the authority and responsibility of the Security Council 


under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and 


security. 


On May 27, 1945, Secretary of State Stettinius said, after consulting 
President Truman, that the United States shared the desire of the Latin- 
American Republics for the maintenance of the inter-American system intact 
and that this system had been brought, through the Charter, within the 
larger framework of the world organization. He added: ‘“‘The United 
States intends to negotiate in the near future a treaty with its American 
neighbors which will put the Act of Chapultepec on a permanent basis, in 


‘8 It is reported that the British delegation ‘pointed out that if [a] specific reference were 
made to the Act of Chapultepec, the Arab League would want a specific reference to its 
regional arrangement, with the possible consequence that the Palestine issue would be 
stirred up and the Security Council’s authority menaced”’: Clifford Hulme, San Francisco 
Conference, London, 1945, p. 36. 
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harmony with the World Charter.” It is reported that such a treaty will 
be negotiated in the Brazilian capital in order to bring the inter-American 
system, as a regional system, in conformity with the San Francisco Charter.*® 

No such step has been taken yet by the Arab League with a view to 
integrating the Arab Pact with the United Nations Charter, but it is hoped 
throughout the Arab World that the United Nations Organization will 
eventually recognize the Arab League as a regional agency which will be a 
factor for the maintenance of peace and security in the Near East. 

The project of ‘‘regional arrangements” within the framework of the 
United Nations Organization has been criticised on the grounds that it may 
breed isolationism, encourage regional hegemony, and weaken world-wide 
international organization.*° The Arab League, accordingly, might not, it 
is said, be able to maintain peace in the Near East, but, on the contrary, 
might be a cause of friction between rival powers. This raises the whole 
question of world security, especially if regional arrangements are permitted 
and fostered in one part of the world, such as the Western Hemisphere, 
while they are being denied to other parts. 

There are two main approaches to world security: The regional approach 
and the world approach. The latter approach was tried out by the League 
of Nations and was found wanting in practicability under the circumstances. 
The former approach, it is held, starts from existing realities and develops 
accordingly. For we are indeed so often the prisoners of our old traditions 
and existing problems that it seems impossible to build up an entirely new 
world out of the old one. In building up a world structure, therefore, we 
should, in the words of Dr. Evatt, Minister of External Affairs of Australia, 
tackle it in sections.*' This does not necessarily mean the building up of all 
sections simultaneously, but ensuring that each must conform to the larger 
world plan. Hence the idea of ‘‘regional’’ agencies arose from purely 
practical considerations, especially owing to geographical, economic, and 
cultural variations. Such regional arrangements help to provide regional 
defence systems, to maintain peace and security within limited areas of the 
world and to settle disputes of regional concern by peaceful means.” 

Finally, it is held that the Arab League, as a Middle Eastern regional 
arrangement, has left outside its structure important countries like Turkey 


4° See Ezequiel Padilla, “The American System and the World Organization,”’ in Foreign 
Affairs, Vol. 24 (1945), pp. 99-107. 

5° Quincy Wright, A Study of War, Chicago, 1942, Vol. I, p. 328; Vol. II, pp. 776-780, 
1343; and Arthur P. Whitaker, ‘‘The Role of Latin America in Relation to Current Inter- 
national Organization,’ in American Political Science Review, Vol. XX X1X (1945), p. 501. 

HH. V. Evatt, Foreign Policy of Australia, Sydney, 1945, pp. xii, 142, 213, 227. 

* Pitman B. Potter, An Introduction to the Study of International Organization, New 
York, 4th ed., 1935, pp. 381-383; Sumner Welles, ‘The Vision of a World at Peace,” in 
The Virginia Quarterly Review, Vol. 21 (1945), pp. 486, 487; H. V. Evatt, work cited, p. 227; 
L. C. Key, “Australia in Commonwealth and World affairs,” in International Affairs, 
Vol. XXT, (1945), p. 71. 
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and Persia. The security of these two countries is important in the main- 
tenance of peace throughout the Middle East. During the recent visit of 
Emir Abdull Ilah, Regent of Iraq, to Turkey, friendly conversations were 
opened in order to bring about the codperation of that country with the 
Arab world. It is reported in the Turkish press that efforts were even made 
to persuade Turkey to adhere to the Arab Pact. General Nuri al-Said, 
a former Iraq Prime Minister, who accompanied the Regent of Iraq to 
Turkey, declared that Iraq’s efforts were rather to strengthen the Sadabad 
Pact, between Turkey, Iraq, Persia, and Afghanistan, which was still in 
force, in order to bring about codéperation among these countries and to de- 
vise practical means for the settlement of differences that might arise among 
them.*4 


VII. cONCLUSION 


We are now in a position to examine more closely the League’s foundations 
and to what extent it satisfies existing conditions in the Arab World. 

In reviewing the various forces and factors that led to the establishment of 
the Arab League, it may be said that several divergent, if not conflicting, 
national aims have determined its formation. It has been observed that 
such schemes have tended to reflect either an aspiration for abstract justice 
or ideology, a desire to realize national interests under the cloak of inter- 
national reform, or a pattern in the historical development of the Family 
of Nations.*6 The Arab League is no exception to this principle. 

For the idealists, or the Pan-Arab group, the League is only a step, a 
starting point, towards more complete union which ought eventually to 
lead to a real unity. The Arab Pact indeed has satisfied the idealism of 
that group by providing means for “closer collaboration’? among member- 
states by concluding “‘among themselves whatever agreements they wish 
for this purpose.’ Owing both to international and dynastic rivalries, 
the Arab League is a partial realization of the hopes of idealists, but they 
admit that it is capable of further development under more favorable cir- 
cumstances. 

From the practical point of view, however, the Arab League has been 
designed to realize certain national interests. There is at the moment a 
number of urgent and complicated problems facing the Arab countries as a 
whole. First and foremost there is the Palestine issue. It has been realized 
by Great Britain, it seems, that the Palestine imbroglio would remain a dis- 
turbing factor of peace in the Middle East for an indefinite period unless the 
Arab countries collectively should intervene to enforce a working solution 
and bear its consequences. This would relieve Great Britain from adopting 
a policy on her own sole responsibility. From the Arab point of view, the 


% See The Times, London, September 21, 1945; and al Khabar, Cairo, Dec. 3, 1945. 
** Same. 5 See Pitman B. Potter, work cited, p. 325. ® Article 9. 
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League would offer a more solid bloc of opposition to Zionist claims in 
Palestine. 

There is also the problem of western imperialism in the Arab world. For 
the Arabs any western influence in their lands has been construed as an 
encroachment on their national sovereignty. Union, it is held, is strength, 
and, therefore, is the panacea for all political ills. The Arab League, union 
in the embryonic stage though it is, may be a partial fulfilment of that 
ideal. 

From the diplomatic point of view Great Britain is considered a pro-Arab 
Power; she is therefore bound to take into consideration the national aspira- 
tions of the Arabs. The scheme of Arab unity would not come into con- 
flict with Great Britain’s main interests in the Middle East; rather its sup- 
port for that project would make her more popular in the Arab world, to 
the disadvantage of other rival Powers. For Great Britain, France is cer- 
tainly a rival Power; the elimination of that Power by an Arab League would 
give Great Britain a free hand in the Arab world. Moreover, Great Britain 
could mobilise the whole bloc of Arab countries against the intervention of 
another Great Power, such as the Soviet Union, in the Arab world. It may 
be asked, however, how far Great Britain could maintain its influence in the 
Arab world. For an Arab union could, under changing circumstances, 
stand even in the face of Great Britain as the sole western imperialistic power 
in the Arab world. That will ultimately depend not only on the success or 
failure of British diplomacy in the Middle East, but also on the policy of the 
Soviet Union towards the Arab world. 

Finally, the Arab League may be looked upon as a historical pattern in the 
development of international organization in the Middle East. Upon the 
rise of Islam in the seventh century of the Christian era, the Greco- Persian 
rivalry came to an end and the whole Middle East came under the sover- 
eignty of one Great Power, the Arab empire. At the outset the Arabs tried 
to rule as the dominant race but failed; ®’ the various elements of non-Arab 
races and cultures revolted and the Umayyad caliphs of Damascus gave way 
to the Abbasside caliphs of Baghdad to rule as Moslems, rather than as Arabs, 
and the empire became to all intents and purposes a Moslem empire, that is, 
a “universal” state, not a national state.6* The unity of this Moslem em- 
pire, at least from the juridical point of view, was maintained (with local 
autonomy to strong governors in the provinces) until the rise of the Ottoman 
Turks.5® When the latter established a separate sovereignty, the Moslem 
empire was divided between Ottomans and Persians, with the Arab world 
falling under Ottoman sovereignty. From the opening of the sixteenth 
century to the end of the nineteenth, the whole Arab world, with only small 


57 See Julius Wellhausen, The Arab Kingdom and its Fall, trans. by M. G. Weir, Calcutta, 
1927. 

58 See Arnold J. Toynbee, A Study of History, London, 1934, Vol. I, p. 67. 

59 Majid Khadduri, The Law of War and Peace in Islam, London, 1941, pp. 42-43. 
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portions at its periphery falling under foreign sovereignties, was ruled by 
the Ottoman Sultans. The rise of nationalities, however, disrupted the 
Ottoman unity, and the Arabs, too, demanded separation. Until World 
War I there were only two main Moslem sovereignties in the Middle East. 
With the rise of the Arabs there could have been added a third sovereignty 
covering the whole Arab world from the Taurus to the Indian Ocean. 
With this ideal in mind, it will be recalled, the Arabs sided with the Allies 
and revolted against their Turkish masters in 1916. The peace settlement 
following World War I, while it maintained the integrity of Turkey (leaving 
outside its territory only the non-Turkish elements), divided the Arab world 
into various sovereignties, with ample foreign influence in most of them. 
Hence the Pan-Arab movement began, aiming at reuniting these divided 
Arab countries into one union. The Arab League, in this respect, is only a 
beginning. It may lead to a more intimate union, with federation as the 
most logical outcome. With Arab unity achieved, there will be three main 
Moslem powers in the Middle East, namely, Turkey, Persia, and United 
Arabia. These three Powers could then form a real Middle Eastern “‘re- 
gional arrangement,” with smaller states or countries to join, such as Af- 
ghanistan and the North African dependencies. 
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EDITORIAL COMMENT 


THE UNITED STATES ACCEPTS THE OPTIONAL CLAUSE 


On August 26, 1946, a declaration by President Truman recognizing, on 
behalf of the United States, the compulsory jurisdiction of the International 
Court of Justice, was handed to the Secretary-General of the United Nations 
by Mr. Herschel V. Johnson, Acting United States Representative to the 
United Nations. The declaration of the President stated that, in accord- 
ance with the resolution of August 2, 1946, of the Senate of the United States 
of America (two-thirds of the Senators present concurring therein), the 
United States of America recognized as compulsory ipso facto and without 
special agreement, in relation to any other State accepting the same obliga- 
tion, the jurisdiction of the International Court of Justice in all legal disputes 
thereafter arising concerning 


A. The interpretation of a treaty; B. Any question of international 
law; C. Existence of any facts which, if established, would constitute a 
breach of international obligation; D. The nature or extent of the repa- 
ration to be made for the breach of an international obligation; 


subject, however, to certain provisos. They were these. The declaration 
was not to apply to: 


A. Disputes the solution of which the parties shall entrust to other 
tribunals by virtue of agreements already in existence or which may be 
concluded in the future; or 

B. Disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as determined by 
the United States of America; or 

C. Disputes arising under a multilateral treaty, unless (1) All parties 
to the treaty affected by the decision are also parties to the case before 
the Court, or (2) The United States of America specifically agrees to 
jurisdiction; and 

Provided further, that this declaration shall remain in force for a pe- 
riod of five years and thereafter until the expiration of six months after 
notice may be given to terminate this declaration.! 


Proviso A acknowledges the freedom of the United States, in harmony 
with existing or future agreements, to have recourse to other types of ‘‘tri- 
bunals” for the adjustment of international differences when such action 
seems feasible and preferable to adjudication before the International 
Court. This is consistent with the thought expressed in Chapter VI, 
Article 33, of the Charter of the United Nations which states that 


The parties to any dispute, the continuance of which is likely to en- 
danger the maintenance of international peace and security, shall, first 


1 See United Nations, Press Releases IC/1 and IC/2 of August 26, 1946. 
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of all, seek a solution by negotiation, enquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrange- 
ments, or other peaceful means of their own choice. 


The flexibility of action retained by virtue of Proviso A suggests that the 
United States may in fact oftentimes deem it preferable to invoke the aid of 
ad hoc tribunals for the adjustment of minor issues concerning, for example, 
matters growing out of claims for pecuniary indemnities concerning which 
controversy has arisen, and yet where questions concerning the existence of 
international liability, and the appraisal of damages, ought to be easily 
susceptible to adjustment in short order and without great expense by a 
relatively small body of jurists empowered to adjudicate thereon. 

Proviso B with regard to matters which are “essentially within the do- 
mestic jurisdiction of the United States” as determined by itself, presents a 
more intriguing problem. It will be recalled that Article 2, paragraph 7 of 
the Charter of the United Nations announces that nothing therein shall 
authorize the United Nations ‘‘to intervene in matters which are essentially 
within the domestic jurisdiction of any State or shall require the Members to 
submit such matters to settlement under the present Charter” ; but it is added 
that ‘‘this principle shall not prejudice the application of enforcement 
measures under Chapter VII.” Chapter VII (Articles 39-51) relates to 
“ Action with Respect to Threats to the Peace, Breaches of the Peace, and 
Acts of Aggression.” 

In the course of the development of international law, there has grown 
up a practice which yields to the individual State, if it be an independent 
one, freedom to deal as it sees fit with very many matters pertaining pecu- 
liarly to itself; and they are roughly described as lying within the ‘‘domestic 
jurisdiction” of such State.2. Fear lest a country, such as our own, be sub- 


? The writer had observed elsewhere: 


There is a broad zone within which the activities of the individual State, even in respect 
to certain matters affecting the interests of others, have in practice been left so com- 
pletely to the local control as to inspire the statement that they are not, in principle, 
regulated by internationallaw. There is suggested a distinction between matters which 
by virtue of the law of nations a State enjoys a broad right to control, and those respect- 
ing which it enjoys unmolested freedom because they fall within a domain where in- 
ternational law is not deemed to be applicable. Such a distinction may be useful in 
portraying or identifying special activities or situations wherein a State has long been 
permitted to be the sole judge of the propriety of its conduct, and where the absence 
of outside interference has revealed the remoteness of any general international interest. 
It fails, however, to offer a satisfactory explanation of the latitude accorded or enjoyed. 
If a State is unhampered in its activities that affect the interests of any other, it is due 
to the circumstance that the practice of nations has not established that the welfare of 
the international society is adversely affected thereby. Hence that society has not been 
incited or aroused to endeavor to impose restraints; and by its law none are imposed. 
The Covenant of the League of Nations takes exact cognizance of the situation in its 
reference to disputes ‘“‘which arise out of a matter which by international law is solely 
within the domestic jurisdiction” of a party thereto. It is that law which as a product 
of the acquiescence of States permits the particular activity of the individual State to 
be deemed a domestic one. (International Law Chiefly as Interpreted and Applied by 
the United States, 1945 (2 ed.), Vol. I, p. 7.) 
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jected to the obligation to adjudicate in an international forum a question 
arising out of a contention that is seemingly defiant of its exercise of a privi- 
lege acknowledged by the law of nations to be its own has been responsible 
for the incorporation in numerous treaties of a reservation designed to cover 
the point. Thus, for example, in Art. III of the arbitration treaty between 
the United States and France of February 6, 1928, it was declared that the 
provisions thereof should not be invoked in respect to any dispute the subject 
matter of which ‘‘is within the domestic jurisdiction of either of the high con- 
tracting parties.’”’* This is doubtless an effective mode by which a State 
may free itself from the obligation to defend its conduct in an arbitral forum 
when that conduct is in its judgment a mere manifestation of acts which, as 
tested by the standards of international law, a State is generally free to 
commit without external restraint. Nevertheless, controversy may arise 
as to whether a particular dispute is within the “‘domestic jurisdiction” of 
the State that is haled before an international court. The interpretative 
problem may baffle adjudication and frustrate it. 

As noted above, in Proviso B of the declaration of the United States ac- 
cepting the optional clause, the United States itself determines whether a 
dispute falls within the reservation, as an instance of a matter essentially 
within the domestic jurisdiction of the country. By this process the prob- 
lem of interpretation is to be settled by itself. It thereby asserts the right 
unilaterally, and regardless of the differing view of any other party to a 
dispute, to decide whether the issue is one which it is obliged to submit to the 
Court of International Justice. 

It might be optimistic to assert that the United States would never abuse 
its privilege and never attempt to evade an obligation to adjudicate before 
the International Court on colorable grounds. It is to be hoped that it will 
never declare that an issue which another party thereto seeks to adjudicate 
before the Court concerns a matter which is essentially within the domestic 
jurisdiction, unless evidence of the law of nations as revealed in the ac- 
quiescence of States generally sustains its decision. It must be remembered, 
however, that the development of international relations has within the past 
fifty years produced changing estimates of the effect of the conduct of the 
individual State upon the life of the international community. In a word, 
matters which might in 1910 generally have been regarded as essentially 


*U. S. Treaty, Vol. IV, 4180. ‘Disputes legal in their nature may arise between two 
States with regard to matters falling exclusively within the domestic jurisdiction of one of 
them. No State can agree to the submission to an international tribunal of matters falling 
exclusively within the range of its national sovereignty. Similarly, there are some political 
questions even of a justiciable nature as to which a country feels that for the reasons indicated 
in paragraph 4 the stage has not yet been reached when it can agree unreservedly in advance 
to submit them to an arbitration tribunal.” Observations of His Majesty’s Government in 
Great Britain on the Programme of Work of the Committee on Arbitration and Security of the 
Preparatory Commission for the Disarmament Conference, League of Nations Publications, 
Disarmament, 1928. IX. 3, p. 51. 
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within the domestic jurisdiction of a country such as our own, may, in 1948 
or 1950, be regarded by the family of nations as having attained a new sig- 
nificance in the international life, and as having such a sinister aspect as to be 
regarded with real concern by States generally, and as subversive of the 
maintenance of justice in an international sense. The very theory and 
structure of the Charter of the United Nations are indicative and prophetic 
of fresh limitations upon the freedom of the individual State. Still, it is not 
believed that the American Government would at any time be disposed 
to press for an interpretation in the application of Proviso B that would be 
contemptuous of prevailing opinion.‘ 

Proviso C is self-explanatory and calls for no comment. It is perhaps to 
be regretted that the declaration in behalf of the United States is to remain in 
force, to start with, merely for five years rather than for a longer period be- 
fore the expiration of six months’ notice of desired termination begins to run. 

In presenting the President’s declaration to the Secretary-General of the 
United Nations, Mr. Johnson said that the action taken was further testi- 
mony of the determination of the United States that the United Nations 
would fulfill the role assigned to it, which was nothing less than the preserva- 
tion of world peace. Acceptance by the United States of the optional clause 
is a real step forward in American diplomacy. It reflects a conviction wide- 
spread throughout the country that international controversies within a 
broad field should, when other methods fail, be adjudicated before a per- 
manent international tribunal; and it attests the general confidence that the 
Court of International Justice is that tribunal. The existence of that con- 
fidence reveals a prodigious change in American thinking since the close of 
World War I. The fact, rather than the cause of it, is here noted. In 
plowing the soil that events made fertile for the growth of a sense of the 
vast desirability to the United States in obligating itself to adjudicate a 
broad class of differences before the Court of International Justice, there will 
never be forgotten the sturdy and vigorous labors of one particular plowman 
—the Honorable Manley O. Hudson. 

CHARLES CHENEY HyDE 


President of the Society 


THE DRAFT TREATIES OF PEACE 


The official release to the public, on July 30, 1946, of the texts! of the draft 
treaties of peace with Bulgaria, Finland, Hungary, Italy and Rumania, was 


* See discussion in the Senate, August 2, 1946, Congressional Record, Vol. 92, pages 10828- 
10850. 

5 United Nations Press Release IC/2, August 26, 1946. 

1 The texts of the Bulgarian, Finnish, Hungarian, and Rumanian draft treaties are given 
in The New York Times, July 31, 1946, pp. 15-21, under a Washington dateline of July 30, 
that of the Italian treaty in a cable despatch from Paris in its issue of July 27, 1946, pp. 7-10. 
[These documents are not reprinted in the JourNa. under our standing rule against printing 
agreements until finally concluded.—Ed.] 
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an event eagerly awaited throughout the world. While played up by the 
press as ‘“‘bombshell”’ news, the stipulations of the texts were not surprising 
to anyone familiar with the terms of the Armistices.? An initial reading 
confirms the position taken two years ago to the effect that the armistices 
were in themselves preliminary treaties of peace and that the final terms 
would only be executory of the terms on which the defeated laid down their 
arms. Closer scanning of the texts reveals the common pattern of the 
treaties despite the considerable differences of detail which they contain. 
All start with a rather elaborate preamble which contains a summary of the 
political reasons adduced as justification of the treaty; all follow a general 
design as to territorial,* political,* naval, military, and air ® clauses. Ensu- 
ing parts deal with the withdrawal of Allied forces,* reparation and restitu- 
tion,’ and economic matters.® 

For the three defeated states which border on the Danube, special parts 
dealing with fluvial navigation® are proposed, although the Soviet Govern- 
ment has manifested distinct unwillingness to settle the questions concerning 
the Danube in a general peace conference, preferring a special and separate 
regime arrived at in consultation with all the riverain states. 


The concluding portion of each treaty covers the “final clauses” 


re- 


garding validation, interpretation, implementation and transitional ar- 
rangements.!® 


* Present writer, ‘‘Armistices, 1944 Style,’”’ in this JourNAL, Vol. 38 (1944), pp. 286-296 
and “Two Armistices and a Surrender,” in same, Vol. 40 (1946), pp. 148-158. 

* Bulgaria, Art. I; Finland, Arts. I-II; Hungary, Art. I; Italy, Part 1, Secs. I-VI, Arts. 
I-XIII; Rumania, Arts. 1-2. 

‘ Bulgaria, Part II, Secs. I-II, Arts. II-VI; Finland, Part II, Sees. I-III, Arts. III-XII; 
Iungary, Part II, Secs. I-II, Arts. II-IX; Italy, Part II, Secs. I-VIII, Arts. XIV-XX XVII; 
Rumania, Part II, Sees. I-II, Arts. ITI-X. 

5 Bulgaria, Part III, Secs. I-II, Arts. VII-XVIII; Finland, Part III, Arts. XITI-XXI; 
Hungary (military only) Part III, Secs. I-II, Arts X-XIX; Italy, Part IV, Secs. I-VII, 
Arts. XX XTIX-LXIT; Rumania, Part III, Arts. XI-XX. 

* Bulgaria, Part IV, Art. XIX; Finland, no comparable article; Hungary, Part IV, Art. 
XX; Italy, Part V, Art. LXIII; Rumania, Part IV, Art. X XI. 

7 Bulgaria, Part VI, Arts. XX-—XXI; Finland, Part IV, Arts. XXII-X XIII; Hungary, 
Part V, Arts. XXI-XXII; Italy, Part VI, Secs. 1-2, Arts. LIV-LV, with an added section 
of great import to Italy, involving Renunciation of Claims, Arts. LVI-LVII; Rumania, 
Part V, Arts. XXII-XXTIT. 

* Bulgaria, Part VI, Arts. XXII-XXXI; Finland, Part V, Arts. XXIV-XXVI and six 
annexes; Hungary, Part VI, Arts. XXIII-XXXII and six annexes; Italy, Part VII, Secs. 
I-III, ‘Property Rights and Interests’; Part VIII, General Economic Relations; and Part 
X, Miscellaneous, embracing together Arts. LX VIII-LXXIV and eight annexes; Rumania, 
Arts. X XITI-XXTV. 

* Bulgaria, Part VII, Art. XXXII; Hungary, Part VII, Art. XX XIII; Rumania, Part 
VII, Arts. XX XTI-XXXTITI. 

© Bulgaria, Part VIII, Arts. XXXIII-XXXVI and annexes; Finland, Part VI, “Legal 
Clauses” —a verbalism apparently intended to cushion the effects of the content upon the 
Finns—Arts. XX XII-X XXIII and 6 annexes; Hungary, Part VIII, Arts. XXXIV-XXXVI 
and 6 annexes; Italy, Part XI, Arts. LXXV-LX XVIII and 9 annexes. 
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Save for the Italian treaty, where French is also made an official language, 
Russian and English are recognized on a parity. This marks a further ascent 
of the Russian language in the diplomatic scale. 

When the treaty texts are compared with each other that with Italy reveals 
itself as the most complex, whereas the treaty with Finland is the briefest 
and most general in its provisions. In the light of the antecedent armistices 
there is, with the exception of the economic clauses noted below, little that 
is fundamentally new. Obviously the specific definition of new frontiers, 
such as those between Italy and France on the one hand, and between Italy 
and Yugoslavia on the other, calls for minute description and special arrange- 
ments, those concerning Trieste being the most controversial. The prior 
status of Italy being higher than that of any of the other countries, her loss 
of status entails proportionately greater renunciations—vis-d-vis France, 
Greece, Albania, Jugoslavia, Ethiopia, and China, not to mention the 
colonies,!! mandated territories, and other matters. The frontier changes in 
the other treaties make concrete and specific the areas ceded or promised by 
the respective armistices. 

The economic clauses have constituted the principal area in which funda- 
mental conceptions of the economic order have directly clashed. In general 
the position of the United States, the United Kingdom, and France has been 
that it is entirely legitimate to regulate by treaty stipulations, as was 
done in the Paris settlement of 1919-1920, the transfer of title to public 
and private property, insurance, and similar matters, and the succession to 
debts and obligations of pre-war contracts of a public, mixed, or private law 
character. The position of the USSR has been that private law relation- 
ships are not appropriate subjects for inclusion in a treaty of peace. This 
formula would reduce the economic clauses to broad, generic statements of 
policy. In the presence of so novel a doctrine agreement will not be easily 
reached, since the interests involved on the non-Soviet side are appreciable 
and will be tenaciously supported. In the whole body of Soviet treaty-law 
there has heretofore been no analogous situation, for in the peace settlement 
at Brest-Litvosk it was the Central Powers who determined the rules, and 
the RSFSR which submitted to ‘imperialist’? exactions. In the peace 
settlements of 1920-1921 with her immediate neighbors Russia made no 

4 Italy, Arts. VI-XXXVI. 

® This objection is raised in the Italian draft treaty to civil aviation (Art. LX.XI, Par. 1, 
D), property rights of Italian nationals and corporations in ceded territory, and privately 
owned railways (Annex 3, Par. 5, 6, 10), and is voiced in the last case mentioned (Par. 10) 
as follows: ‘‘The USSR delegation considers that there is no reason for the inclusion in the 
peace treaty of the French delegation’s proposal, because a peace treaty should not contain 
provisions dealing with particular private companies.” It also applies to institution of 
civil proceedings for recovery of industrial, literary and artistic property rights (Annex 5, 
Par. 4), patent rights (same, Par. 6), insurance (Annex 6B), contracts, prescriptions and 
negotiable instruments (Annex 7). This view is reiterated in the draft treaties with Bul- 
garia, Art. XXVIII D Annex 4, P. 4, Annex 5; Finland, Annexes and 5; Hungary, Art. 
XXIII, Par. 9; Annex 4, B, Par. 3, Annex 5; and Rumania, Art. XXX 1, C. 
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attempt to insist on so general a doctrine, particularly as the Soviet Govern- 
ment was doing most of the renunciation. In the draft clauses of the present 
treaties the international effects of the Soviet economics are carried further, 
diminishing private rights previously held inviolate by the canons of inter- 
national law. 

The Paris Conference is faced with the ineluctable task of effecting a work- 
ing symbiosis, at the international level, between sharply differing, if not 
always frontally opposed, conceptions of public—and private—international 
law. The ultimate grist of this protracted milling may well determine 
whether the two systems are or are not compatible with the basic concepts 
on which the United Nations Organization was established. 

MALBONE W. GRAHAM 


THE ADMINISTRATIVE PROCEDURE ACT AND THE STATE DEPARTMENT 


The Administrative Procedure Act ! was signed by President Truman on 
June 11, 1946, having passed both the Senate and the House of Representa- 
tives without a dissenting vote. It became effective as to most of its pro- 
visions on September 11, 1946. This important piece of legislation will have 
significance not merely for internal administration but also for many ad- 
ministrative agencies whose business it is to regulate our international inter- 
course in its various manifestations. The ever growing extension of ad- 
ministrative rules and regulations has been reflected also in the complexity 
of the relations of both the citizen and the alien with the authorities of the 
Government. Agencies having to deal with the determination of citizen- 
ship, the interpretation and application of treaty provisions, the enforcement 
of immigration laws, and many other matters will be affected by the new law. 

The people of the United States are brought face to face with new forms 
and methods of government at the same time that executive power, often 
uncontrolled, is growing by leaps and bounds in many foreign countries. 
While Constitutional safeguards remain inviolate, the scope of administra- 
tive activity has grown so rapidly that the individual is often no longer able 
to inform himself readily of the nature of the rules and orders applicable to 
his conduct. Officials of government are themselves often unable to find 
their way in the labyrinth of regulations accumulated in different bureaus 
without adequate systematic registration or publication. 

The provisions of the new Administrative Procedure Act clearly apply to 
many of the functions within the jurisdiction of the State Department, and 
it is, therefore, of great importance in the conduct of our foreign affairs. 
It is not our purpose here to review the Act asa whole. A brief outline will 
suffice. Its provisions apply to every “‘agency” of government, which is 
defined as ‘‘each authority (whether or not within or subject to review by 
another agency) of the Government of the United States other than Con- 
gress, the courts, or the possessions and Territories, or the District of Co- 


1 (1946) Public Law 404, 79th Congress. 
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lumbia.’’ Military and naval authorities and war authorities functioning 
under temporary or named statutes are, of course, excepted. 

Every agency is required to state, and currently publish in the Federal 
Register, a description of its organization and the places where the public 
may secure information and make submittals or requests, the requirements 
of formal and informal procedures and the substantive rules and general 
policy adopted by the agency. 

Perhaps the most important provisions of the Act are those which relate to 
the right of judicial review. Section 10 (a) provides as follows: 


Any person suffering legal wrong because of any agency action, or ad- 
versely affected or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 


The statute does not apply where legislation otherwise precludes a judicial 
review or where an agency has acted in a matter confided to its discretionary 
power. The statute does not, however, abridge any Constitutional rights or 
remedies which would otherwise be enjoyed. It would be difficult to appraise 
at this early date the scope of the Act with reference to administration within 
the jurisdiction of the State Department. The language of the statute is 
very comprehensive. It is manifest that many rules and regulations con- 
tained in isolated records or departmental circulars will have to be stated and 
currently published in the Federal Register so as to be accessible to the public. 

Even though it was not the intent of Congress to take away discretionary 
power formerly enjoyed it is reasonable to conclude that Congress intended a 
wider measure of control than has heretofore existed. For example, the 
function of the State Department with reference to the issuance of passports 
must not be arbitrary or capricious or exercised in a manner not in accordance 
with the law. Even where the power is discretionary the facts upon which 
it is based must be supported by substantial evidence. A judicial review is 
certainly indicated where there has been an erroneous interpretation of a 
law or treaty. The Supreme Court has held that it would not undertake by 

mandamus to compel the issuance of a passport, or to exercise judicial con- 
trol by a declaratory judgment on a matter within the discretion of the 
Secretary of State. On the other hand, where the refusal of a passport had 
been made solely on the ground that the applicant had lost his or her status 
as a native-born American citizen, the court would assume jurisdiction 
where this conclusion was found not warranted by law.’ 

Under the provisions of the Administrative Procedure Act, the courts are 
required to determine all relevant questions of law and the meaning or ap- 
plicability of any agency action. The courts are also expressly enjoined to 
act affirmatively so as to compel action unlawfully withheld or unreasonably 
delayed. They must hold unlawful any action which they find to be arbi- 
trary or in abuse of discretion or otherwise unlawful upon the facts or the law.® 


* Perkins, Secretary of Labor et al. vs. Elg (1939), 307 U.S. 325, 327-328, 349-350. 
3 See American Bar Association Journal, July, 1946, p. 377. 
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One is reminded of the many cases in which arbitrary acts of immigration 
authorities have caused extreme hardship without recourse to the courts. 
Under the guise of administrative power persons claiming to be native-born 
citizens of the United States have been excluded after a temporary sojourn 
abroad without recourse to the courts on the status of their citizenship, 
essentially a question of law.‘ Another effect of the new statute may be the 
adoption of a policy of implementing many of our treaties by the elaboration 
and publication of administrative regulations. It has been pointed out that 
this is a function too often neglected by reason of the peculiar character of 
our fundamental law which declares all treaties made under the authority of 
the United States to be “the supreme law of the land.” The scope and effect 
of many treaties are thus left in doubt by reason of the reliance upon their 
self-executory character. This is particularly unfortunate with respect to 
some multipartite treaties.5 

The effect of the new statute will be welcomed as a salutary reform of our 
procedure in the conduct of foreign affairs, as in all other branches of the 
Federal administration. De Tocqueville pointed out that “the true friends 
of liberty and the greatness of man ought constantly to be on the alert to 
prevent the power of government from lightly sacrificing the private rights of 
individuals to the general execution of its designs.’”’?® The unanimous adop- 
tion of the new statute by Congress proclaims the firm intent of the American 
people, notwithstanding the jungle-growth of administrative regulation, to 
insure the maintenance of “‘a government of laws and not of men.”’ 

ArtTHuUR K. KuHN 


THE LEGAL POSITION OF THE SECRETARY GENERAL 
OF THE UNITED NATIONS 

The intervention by Secretary General Trygve Lie of the United Nations 
in the Iranian case, pending in the Security Council, has brought up again 
the problem of the range of his competence under the Charter. The problem 
is not only important «s far as the UN is concerned but also interesting from 
the point of view of the development of international organization. As the 
makers of the Charter carefully took into consideration the law and the ex- 
perience of the League of Nations it may be helpful to start with a brief 
sketch of the legal position of the Secretary General of that organization. 

The Secretary General of the League of Nations was primarily the chief 
administrative officer of the League. He had, first, to organize the Secre- 
tariat, and to act as its chief. In this capacity he had broad powers. He 
was the superior of all the staff members. He made all appointments to the 
staff; the approval of the Council, under Article IV, par. 3, of the Covenant, 


4 United States vs. Ju Toy (1905), 198 U.S. 253. See Proceedings of the American Society 
of International Law, 1911, pp. 210-212. 

5 See Henry Reiff, ‘The Enforcement of Multipartite Administrative Treaties in the 
United States,” this JourNnat, Vol. 34 (1940), p. 661. 

* A. De Tocqueville, Democracy in America, Chap. VII. 
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was, to a large extent, a formality and was given once for all, as far as all the 
lower posts were concerned, at an early date. He alone was responsible 
to Assembly and Council for the work of the Secretariat. He had im- 
portant functions concerning the budget of the League. He acted as Sec- 
retary General at all meetings of the Assembly and the Council. He had 
specific duties under Article I, par. 1, Article X VIII, and Article XXIV, par. 
2, as well as under Article XI, par. 1 and Article XV, par. 1 of the Covenant. 
He had to prepare the work and to execute the resolutions of the various 
organs of the League. He had administrative and technical functions, 
specified in the Rules of Procedure of the organs of the League, under the 
Statute of the Permanent Court of International Justice, with regard to the 
International Labor Organization, and under special treaties. He repre- 
sented the League to a certain extent. His emoluments were adequate and 
he enjoyed full diplomatic privileges and immunities. 

Developments in the League caused certain difficulties however. The 
pressure brought by Members for the appointment to higher staff posts of 
their nationals handicapped his freedom of choice and the dangerous trend to 
regard these officials rather as the representatives of their countries than as 
true international civil servants threatened to compromise the international 
character of the Secretariat. The Secretary General also had to struggle 
for the adoption of his budget and the Supervisory Commission of the 
League rose from its original modest task of assisting the Secretary General 
to a role of supervising and controlling him. 

The political functions of the Secretary General were severely restricted 
by the Covenant. This had already been suggested by the history of the 
drafting of the Covenant. The title originally proposed for this office, that 
of ‘‘Chancellor,’’ was lowered to “‘Secretary General.’’ The original “and” 
in Article II, putting the Secretariat on the same level as Assembly and 
Council, was changed into ‘“with.”! The fact that the Secretary General 
was “appointed”’ (nominé) pointed in the same direction. At the very 
beginning of the League the Noblemaire Report ? insisted urgently that the 
Secretariat should not extend the sphere of its activities beyond preparing 
and executing the decisions of the various organs of the League, without 
suggesting what these decisions should be. It was the time when orators in 
Geneva frequently found it necessary to emphasize that the League was not 
a “super-State.”’ But as late as 1930 the Report of the Committee of 
Thirteen * stated emphatically that the Secretariat had no political initiative 
and formed only an administrative organism. 

Most students of the League have, nevertheless, concluded that the Sec- 
retariat was more: Ray wrote in 1930 that the position of the Secretary 


1 Still more indicative the equally authentic French text: Assistés d’un Secrétartat per- 
manent. Jean Ray, Commentaire du Pacte de la Société des Nations, Paris, 1930, p. 237: 
Le Secrétariat apparatt ainsi, dés le début, comme un organisme subordonné. 

* League of Nations Document C.424. M.305. 1921. X. 

* Doc. A.16. 1930. 
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General was considerable, although badly defined juridically.4| Schiicking- 
Wehberg pointed in 1931 to the permanency of the Secretariat, to the fact 
that it was the central point of all incoming information, the guardian of the 
tradition of the League and the adviser of all the delegations and concluded 
that it was not merely a technical, but also a political organ.’ And this view 
was shared in 1938 by Géppert.6 Ranshofen-Wertheimer in 1945 recognizes 
the limitations and restrictions put by the Covenant upon the external pow- 
ers of the Secretary General but points also to the personality of the two 
Secretaries-General of the League: ‘‘the two Secretaries-General kept scru- 
pulously, even over-scrupulously, within the constitutional limits and did not 
even avail themselves as fully as they could have done of the marginal pos- 
sibilities for action and influence open to them,’’’ e.g. to address the Assembly 
and the Council; “‘they fell short of international leadership.” * Hesuggests 
that a future international organization should give political powers to the 
Secretary General, who should be chosen rather from statesmen than civil 
servants. 

It is against this background and experience that the legal position of the 
Secretary General of the UN has to be studied. The Dumbarton Oaks 
Proposals * contained already in nuce the relevant provisos of the Charter 
of the United Nations.’° The Secretary General of the UN has also functions 
under the Statute of the International Court of Justice." The Preparatory 
Commission of the UN, set up by the Interim Arrangements adopted at San 
Francisco,” sat in London from November 23 to December 23, 1945, and 


its Report * deals in Chapter VIII with the Secretariat. The First Part of 
the First General Assembly of the UN met in London from January 10 to 
February 14, 1946, and it was its Fifth Committee which dealt with the 
problems of the Secretariat. The excellent work done by the Preparatory 


* Work quoted, above, n.k., pp. 231, 248-249, 250. 

5 Die Satzung des Vélkerbundes, Berlin, 1931 (8rd ed.), Vol. I, p. 542. 

6 Der Vélkerbund, Stuttgart, 1938, p. 140. 

7 Egon F. Ranshofen-Wertheimer, The International Secretariat, Washington, 1945, p. 38. 

8 Same, p. 429. 

® Department of State, Bulletin, Vol. XI, No. 276 (October 8, 1944), pp. 368-374; (Chapter 
IV, 1, d, and Chapter X, par. 1-38. See also the Amendments proposed by the four sponsor- 
ing Powers at the San Francisco Conference on May 5, 1945 (same, Vol. XI, No. 306, May 
6, 1945), pp. 851-855). 

10 The same, Vol. XII, No. 313 (June 24, 1945), pp. 1119-1134 (Art. 7, par. 1, Art. 12, par. 
2, Art. 20, 97-101, 104-105). See Leland M. Goodrich and Edvard Hambro, Charter of the 
United Nations, Commentary and Documents, Boston, 1946, pp. 32-33, 90, 100-101, 114-116, 
268-276. 

11 Same, pp. 1134-1142 (Art. 5, par. 1, Art. 7, Art. 18, pars. 2 and 4, Art. 18, par. 2, Art. 40, 
par. 3, Arts. 67 and 70. 

#2 Same, pp. 1142-1143. 

18 Report of the Preparatory Commission of the United Nations. P/C20, 23 December 
1945. Chapter VIII (pp. 81-103). 

44 Administrative and Budgetary; Chairman: Faris Al Khoury (Syria): Rapporteur: 
Aghnides (Greece). 
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Commission made it possible for the Fifth Committee to adopt, to a great 
extent, the proposals of the Preparatory Commission, without substantial 
change.'® 

The title of ‘‘Secretary General’”’ was retained as in the Covenant. The 
word ‘‘elected” in the Dumbarton Oaks Proposals had been changed to 
“appointed”’ in the Charter. Under Art. 97 the appointment has to be 
made by the General Assembly, by a simple majority of votes, upon the 
recommendation of the Security Council. This recommendation needs 
seven votes, including the concurrent vote of the five permanent members, 
who, therefore, have the right of veto. The General Assembly is not bound 
to appoint the person recommended, but, if it does not, it must wait for a 
further recommendation by the Security Council. As determined by the 
General Assembly, nomination and appointment are to be made in private 
meetings and the vote taken by secret ballot. It further determined that the 
appointment of the first Secretary General should run for five years, renew- 
able for a further five year term. 

The recommendation by the Security Council was a matter of compromise 
between an Eastern European, sponsored by the Soviet Union, and the 
Canadian Ambassador in Washington, sponsored by this country and Great 
Britain, but whose nomination the Soviet representative threatened to veto. 
On January 29, 1946, the Security Council unanimously agreed on Trygve 
Lie for Secretary General.'® The appointment was made by the General 
Assembly by secret ballot, with 46 votes in favor and three against. The 
installation of the Secretary General took place in the 22nd Plenary Meeting 
on February 2, 1946,!7 and he took an oath of loyalty, absolutely identical 
with the oath taken by the Secretary General of the League of Nations. 
Contrary to the practice under the League, the appointment of the Foreign 
Minister of Norway as Secretary General brought a statesman of a small 
Power, not a civil servant of a Great Power, into this office. 

The Secretary General of the UN is, in first place, the ‘chief administra- 
tive officer of the United Nations” (Art. 97); he is the Secretary General of 
the General Assembly, the Security Council, the Social and Economic Coun- 
cil and the Trusteeship Council (Article 98). He has to present an annual 
report on the work of the Organization to the General Assembly (Article 98). 
Specific administrative and executive functions are given to him under the 
Provisional Rules of Procedure of the General Assembly.!® He has to pre- 
pare the agenda, convoke the sessions, provide the necessary staff, prepare 
the minutes and other documents of the various organs of the UN. He is 
the channel of communication with the UN and all of its organs. He is 
responsible for the preparation of the work of the various organs and for the 
execution of their decisions. He has wide responsibilities concerning the 

Reports of the Fifth Committee: A/11, 23 January 1946 (3 pages); A/41, 8 February, 
1946 (31 pages); A/44, 11 February 1946 (32 pages). 

* Journal of General Assembly, UN (London), No. 18, p. 355, No. 20, p. 369. 

Journal, No. 22, February 4, 1946, p. 402. 18 A/4, 10 January 1946. 
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financial administration of the UN. He is the head of the Secretariat and 
appoints all staff members (Article 101). He alone is responsible to the 
other principal organs of the UN for the work of the Secretariat. His 
emoluments are adequate; he enjoys full diplomatic privileges and immuni- 
ties. He is strictly an international officer; he may not seek or receive in- 
structions from any authority external of the UN; each member undertakes 
fully to respect the exclusively international character of his responsibilities 
(Article 100). 

The Report of the Preparatory Commission emphasized the ‘‘ Key posi- 
tion of the Secretariat in the UN.”’ The Report of the Fifth Committee 
states that it was guided by the consideration ‘‘to enable a man of eminence 
and high attainment to accept and maintain the position.” It is fully 
recognized that ‘‘his choice of staff and his leadership will largely determine 
the character and efficiency of the Secretariat as a whole,”’!* that “the man- 
ner in which the Secretariat performs its tasks will largely determine the 
degree in which the objectives of the Charter will be realized.” 2° 

With regard to these administrative and technical functions, his position 
is analogous to that of the Secretary General of the League. But the 
Preparatory Commission and the General Assembly in London took meas- 
ures to enhance the prestige of his position and to guard against the handicaps 
of which the Secretary General of the League became the victim. The 
Fifth Committee proposed, that, as the Secretary General is the confidant 
of many Governments, members will not offer him positions, at least im- 
mediately after his retirement, nor will he accept them, in which his con- 
fidential knowledge might be a source of embarrassment to other members. 
This proposal, no doubt, was inspired by the fact that the first Secretary 
General of the League had become British Ambassador to Fascist Italy. 
To prevent such happenings, the financial position of the Secretary General 
after retirement must be secured. 

The General Assembly insisted that the Secretary General should have a 
completely free hand to set up and organize the Secretariat, to choose his 
collaborators, appoint the members of the staff, prepare the rules for the 
staff, set up classification schedules and salary scales. The Preparatory 
Commission and the General Assembly have also seen to it that the Secretary 
General should formulate and present the annual budget of the UN to the 
General Assembly and that the proposed Advisory Committee for adminis- 
trative and Budgetary Questions be an assisting body and may not develop 
into an organ of control like the Supervisory Commission of the League. 

Contrary to the Covenant, Article 99 of the Charter, under which ‘the 
Secretary General may bring to the attention of the Security Council any 
matter which in his opinion may threaten the maintenance of international 
peace and security,” certainly gives the Secretary General an important and 
far-reaching right of political initiative, the exercise of which is left entirely 


1% P/C 20, 23 December 1945, p. 86. 20 Same, p. 85. 
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to his discretion. The Report of the Preparatory Commission* states that 
“the responsibility which Article 99 confers upon the Secretary General will 
require the exercise of the highest qualities of political judgment, tact, and 
integrity”’ and points out that Article 99 ‘confers a special right which goes 
beyond any power previously accorded to the head of an international or- 
ganization”’; it states at the same time that “‘it is impossible to foresee how 
this article will be applied.” 

Already Rule 48 of the Provisional Rules of Procedure of the General 
Assembly gives the Secretary General the right, at any time, upon invitation 
by the President, to make to the General Assembly either oral or written 
statements—whereas the Secretary General of the League could only 
“address’”’ the Assembly—, concerning any question which is being consid- 
ered by the General Assembly. But the problem of the range of Article 99 
came really up in the Iranian case. This article certainly does not give the 
Secretary General a right to make the policy of the UN. In his first speech 
as Secretary General Trygve Lie had said: ‘‘ Your Secretary General is not 
called upon to formulate the policy of the UN.”’” In his letter to the Se- 
curity Council * the Secretary General suggested that the Council may have 
no authority to retain the Iranian case on its agenda. Weare here not con- 
cerned with the contents of this letter, but merely with the fact that it was 
presented, involving the problem of the Secretary General’s competence 
under the Charter. 

The motives of this intervention were differently interpreted; the press 
hinted even at the possibility of a desire on the part of the Secretary to be 
agreeable to the Soviet delegation, which had supported Trygve Lie first for 
President of the General Assembly, then for Secretary General. But such a 
motive is surely out of the question; perhaps the Secretary General wanted to 
make use of the first opportunity to test the range of Article 99. Gromyko 
(Soviet Union) and Lange (Poland) * took a strong stand in favor of this 
competence of the Secretary General under Article 99. On the other hand, 
it was reported in the press that the American representative (Stettinius) had 
questioned Lie’s authority to intervene and that perhaps one or two more 
members of the Security Council were of opinion that the Secretary General 
had overstepped his powers in the Council. Trygve Lie defended his right 
to intervene under Article 99 and urged a clear and definite decision. 

The Report of the Council’s Committee of Experts * was unanimously 
adopted in the meeting of June 6, 1946 and under it ‘‘the Council recognizes 
that the Secretary General may make oral or written statements to the 
Council regarding any matter submitted to it for consideration.”” The 
Council, further, granted authority to the Secretary General to participate 
in the discussions of the Atomic Energy Committee, the Military Staff 

*1 P/C 20, 23 December 1945, p. 87. 

2 Journal, No. 22, 4 February 1946, p. 404. 


*8 Journal of the Security Council, No. 27, 18 May 1946, pp. 522-524. 
* Same, p. 530. 25 Same, No. 37, 12 June 1946, pp. 721-722. 
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Committee and any other subsidiary organ of the Council. It was, more- 
over, decided that the Council ‘‘could, if it and Mr. Lie chose, appoint the 
Secretary General as a rapporteur or mediator in any controversy in the 
Council.” Finally, the same powers were granted to the Secretary General’s 
deputy (Arkady Sobolev), when acting on behalf of the Secretary General. 

It was reported that the Secretary General would reorganize his ‘‘ Cabinet” 
so that it should consist of persons of highest rank, with the intention of 
delegating more authority to them, as far as administrative and technical 
functions are concerned, so that the Secretary General might devote the 
greater part of his time and energy to his political functions. The legal 
position of the Secretary General of the UN, therefore, transcends by far 
that of the Secretary General of the League. 

Joser L. Kunz 


“AS DETERMINED BY THE UNITED STATES” 


The reservation relating to domestic questions which was attached to the 
acceptance by the United States of the obligatory jurisdiction of the Inter- 
national Court of Justice is subject to widely varying interpretation as to the 
reasons for its adoption, its aim or intention, and its probable effect.! Al- 
though the question of the effect of the reservation may arise only at a some- 
what later date, if ever, it is desirable to try to assess the consequences of the 
action taken while the matter is still fresh. We can then await the results 
with a certain amount of assurance that we know where we stand. The two 
questions first mentioned are not without interest and importance in con- 
nection with both the present case and similar cases which will arise in the 
future, but they will not be discussed here. 

The decisive question is that of the probable effect of the reservation. 
And in estimating this effect in advance extremes must be avoided and 
practical realities kept closely in view. Thus there seems to be no ground 
for the fear that this reservation will be used to nullify completely—as it 
might, logically, be interpreted as doing*—the acceptance of obligatory 
jurisdiction. As has been noted elsewhere, it will be the Executive who 
will act, if anyone acts, under this reservation, and this is some assurance of 
greater prudence and responsibility than was manifested in the adoption of 
the reservation.? What is still more to the point, the particular variety of 
self-determination envisaged by the reservation involves a very old and very 
fundamental principle of international law and relations which no brave— 
or are they timorous?—words can overthrow, the principle, namely, that 
at no point may an individual state, not even in dealing with matters left 
to its domestic jurisdiction, let alone in determining what those matters are, 
decide things for itself entirely, this either practicably or in legal principle. 
Political prudence, right reason, and aroused public opinion may all throw 


! For text and interpretation see article by Francis O. Wilcox, above, p. 699. 
* See article by Lawrence Preuss, above, p. 720. 3 Same. 
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their weight in the right direction here; in addition certain well-established 
precedents may be cited in support of this view. 

This is the situation, for example, with regard to substantive national 
action in matters left to domestic jurisdiction such as the tariff, immigration, 
and title to property. In acting upon these subjects the national state is 
still required to observe certain restrictions such as that proscribing arbitrary 
discrimination among other countries, that requiring it to receive and con- 
sider reasonable diplomatic representations relating to the action in question, 
and so on. These are marginal considerations which leave the jurisdiction 
in substance intact, but they eliminate or destroy any picture of complete 
national discretion at this point. 

In another matter the lack of power of the individual state to decide inter- 
national questions for itself emerges still more sharply. This isin connection 
with denunciation of treaty obligations on the ground of altered circum- 
stances. There is no doubt that some such right exists, but the discretion 
of the state denouncing obligations in this manner is far from complete. 
The mere assertion of a state that circumstances have so altered as to destroy 
the equity and the binding legal force of an earlier agreement is not con- 
clusive. That state may and infallibly will be called upon to substantiate 
its assertion.’ There may or may not exist any facilities for compelling it 
to submit its assertion to the decision of another body, but both in law and 
in practical politics its unilateral assertion is and will be subjected to scrutiny 
by the other interested state or states, and this is the case likewise in a large 
number of similar items of international law and relations, or indeed as a 
general principle. 

Finally the discretion of a state to decide upon measures necessary for its 
self-defense has also been regarded in this light. Such an attitude would 
follow on grounds of principle but one concrete case may serve as a vivid 
illustration. It will be recalled that during the negotiation of the Pact of 
Paris the right of self-defense was cited as a limitation upon the effect of 
that document. At once hypercritical students of international relations 
said just what they are saying now of the Connally reservation, namely that 
“this constitutes a loophole through which anything can pass, thus nullifying 
the main agreement entirely.’”? To such an oversimplified and actually un- 
sound view Mr. Kellogg, one of the fathers of the Pact, replied. He had 
admitted the right of self-defense as a limitation or qualification on the 
general principle of the Pact, and he unwisely, as it seems, refused to admit 
a definition of that right (or of aggression, its opposite) into the Pact. But 
he recognized the right of other states to discuss any assertion of the right 


‘On these two examples see materials cited in Potter, Manual Digest, p. 140, note 53 and 
p. 155, note 126.2. 

’See Chesney Hill, The Doctrine of Rebus Sic Stantibus in International Law, 1934, p. 78. 

*See article by present writer “International Regulation of National Action for Self- 
Defense” in Southwestern Political Science Review, Vol. X, No. 3 (December, 1929), p. 279. 
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of self-defense by one signatory. Having admitted, in strong terms, that 
‘“‘every nation ... alone is competent to decide whether circumstances 
require recourse to war in self-defense”? he immediately added: ‘‘If it has a 
good case the world will applaud and not condemn its action,” thus in turn 
admitting the possibility of international denial of the national assertion 
and, still more, of international consideration and discussion thereof. Here 
as in the denunciation of treaty obligations for altered circumstances it may 
be true that no international jurisdiction will be empowered to pass upon the 
contention of the individual state, but that is not the whole story. Pre- 
sumably the United States has a strict right to withdraw its assent to the 
principle that other states are entitled to a voice in settling any question 
affecting their interests, including that of the limits of domestic jurisdiction, 
although this approximates a denial of the existence of an international 
juridical community entirely. Presumably other states will refrain from 
drawing the logical conclusion here and ostracizing the United States in 
return. Presumably, finally, the International Court of Justice will be 
inclined to respect the United States’ reservation. In view of all other facts 
and considerations, however, it will be very surprising if the reservation 
has much practical effect. Any Government of the United States would 
hesitate to apply it in any seriously debatable case knowing that it would 
at once be called upon to make its contention good in the international forum, 
as, for instance, the General Assembly or Security Council of the United 
Nations. 
Prrman B. PoTTER 


Managing Editor 


CURRENT NOTES 


REGIONAL MEETINGS AUTHORIZED BY EXECUTIVE COUNCIL 


The Executive Council of the Society voted at a meeting held in Washing- 
ton on September 28 to authorize regional meetings to be held in New York, 
Chicago, San Francisco, and in any other localities where members of the 
Society might wish to hold such meetings, and President Hyde was author- 
ized to invite particular members of the Society to organize such meetings. 
It was indicated that, in order to serve the purpose of contributing to the 
program of the annual meeting in April, such meetings should be held as 
soon as possible, and preferably within the next three months. This action 
was taken as the result of a proposal made by President Hyde for a meeting 
to be held in New York on November 9, on the basis of the heavy vote in 
favor of regional meetings in the replies to the third item on the question- 
naire distributed in July. The purpose of the meetings should be to discuss 
the program of activities of the Society as well as current problems of inter- 
national law and relations, as touched upon in items one and two of the 
questionnaire. The question of the formation of local chapters of the 
Society, a step recently taken by the Federal Bar Association, might also 
be discussed. The regional meetings should draw upon the territories 
surrounding the place of the meeting although the Washington area should 
probably not be involved in other regional meetings. 

BP. 


GENERAL NOTE ON THE LAW OF WAR BOOTY 


Partly as a consequence of action taken under the Potsdam Declaration,' 
and partly due to misapprehensions relative to property seizures in the 
various zones of occupation in Germany, confusion has arisen in thought 
and language on the subject of war booty to an extent indicating that many 
have lost sight of the principles which define rather sharply the orbit of 
operation of this concept. 

The concept of war booty as understood in that part of the law of nations 
relating to the conduct of warfare on land, embodies three basic postulates 
which must be kept constantly in mind in determining the validity of a 
given seizure of property. These postulates or criteria are: (1) The private 
property of enemy subjects in territory under belligerent occupation may 
not be confiscated; a similar protection is accorded private property found 
on the field of battle with certain special exceptions to be indicated later. 
(2) Moveable state, or public, property which can be used for military 
operations may be appropriated by the occupying state; if found on the 
battlefield it is subject to seizure as booty even though not usable in military 


1 For text see this JouRNAL, Vol. 39 (1945), Supplement, p. 245. 
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operations. (3) Immoveable state, or public, property is subject to use and 
administration but may not be appropriated by the occupant; this specific 
limitation upon confiscation is a corollary of the recognized prohibition 
against premature annexation. 

Such restrictions upon the conduct of a belligerent in occupied territory 
as are involved in these general criteria presuppose, however, a condition of 
military occupation within the meaning of international law. They do not 
operate where, after debellatio (that is, annihilation of the enemy’s armed 
forces together with destruction of its government resulting in disappearance 
of the enemy state as an international person), sovereignty over the territory 
in question is assumed and exercised by the victor.?_ In the second situation, 
which involves considerations of state succession (whether with or without 
formal annexation), the new sovereign may take such measures as he sees fit 
with respect to property within his new domains, untrammeled by the 
Hague Regulations, which deal only with his authority over the territory 
of a hostile state.2 Here, however, a different set of principles may operate 
to curb his freedom of action relative to property seizures, namely the es- 
tablished principle of general international law (which operates even in time 
of peace) that the private property of aliens may not be confiscated without 
adequate and effective compensation.‘ In this respect a foreign subject 
may enjoy better treatment than is accorded to a state’s own citizens, for 
while the property of citizens may be confiscated in the public interest 
without any restriction under international law, alien owners must be given 
compensation.® 

It is not within the compass of this note to examine whether the authority 
exercised by the victorious governments in Germany, or by the Allied 
Control Council, necessarily implies the assumption of sovereignty (through 
creation of a condominium or several independent sovereignties) with the 
consequent vesting of full sovereign powers in the Allies,® or whether, if such 
a construction of the present situation be disputed, the legality of measures 
taken relative to property rights and reparations while a state of war exists 
may be challenged as premature in the absence of a peace settlement. 
Suffice it to observe that international law knows only two categories of 
occupation by a conquering state: belligerent occupation properly so-called 


2See Oppenheim, /nternational Law, 6th ed., Vol. II, pp. 466-467; Hall, International 
Law, 8th ed., pp. 680-681. 

3 See Articles 42 and ff. of the Regulations annexed to Hague Convention No. IV of 1907, 
U.S. Treaty Series, No. 539; Malloy, Treaties, Vol. II, p. 2269; TM 27-251, Treaties Governing 
Land Warfare, p. 31 and ff. 

4A. V. Freeman, The International Responsibility of States for Denial of Justice, p. 515 and 
ff., and authorities cited. 

’ Exchange of Notes between Mexico and the United States, August 22, 1938, this Jour- 
NAL, Vol. 32 (1938), p. 198. 

® See Kelsen, in this JourNaL, Vol. 38 (1944), p. 692, and his later discussion in same, 
Vol. 39 (1945), p. 518 and ff. 
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and assumption of sovereignty over the conquered areas. There is no in- 
between status. Consequently, the validity of acts performed by a vic- 
torious belligerent can only be tested, as already noted, either by the rules 
applicable to military occupation or by the principles which determine the 
prerogatives inherent in a sovereign nation. In any event, as between the 
victorious states themselves and the defeated nation, disposition of property 
rights not otherwise sanctioned by applicable principles may be legitimated 
by the provisions of the peace treaty. 
* * * x * 

War booty, properly so-called, is a concept which relates to the powers 
of a belligerent, first, over property found on the battlefield, and, second, 
over property in enemy territory under military occupation as generally 
understood in land warfare. To use this term to describe the removal of 
property as reparations which are imposed by a victorious nation upon a 
vanquished enemy is a complete misconception of its scope.?’ Reparations 
are determined by the peace settlement and are subject to political pressure. 
Booty is limited by well-defined principles of international law. Further- 
more, it is totally unrelated to the unquestioned right of a belligerent to 
seize or destroy property in the conduct of hostilities, if imperatively de- 
manded by the necessities of war. These recognized categories are inde- 
pendent of any restrictions which a belligerent may choose to adopt for its 
own purposes in dealing with enemy property ordinarily subject to seizure. 
A belligerent may, of course, elect not to exercise fully its right to seize 
property as booty. Such a course may be pursued because arrangements 
have been entered into with co-belligerents relative to the disposition of 
enemy property in general,® or to the restitution of certain special types of 
property seized by the enemy during the war. One example in point 
would be a government’s determination to treat as ‘captured enemy 
material” in any zone only property which was owned or held for direct 
military use by enemy military authorities.!° The more limited concept 


7™On March 1, 1946, the Department of State officially denied that the United States had 
any agreement with the Soviet Government in regard to ‘‘war booty” in Manchuria and 
repudiated any interpretation of that term to include industrial enterprises such as Japanese 
industries and equipment in Manchuria. Department of State Bulletin, Vol. XIV (1946), 
p. 364. 

’ FM 27-10, Rules of Land Warfare, par. 313; and for an application of this principle in 
international jurisprudence, Hardman’s case, American and British Claims Arbitration, 
Nielsen’s Report, p. 495. 

*Such as under the ‘‘Liberated Areas Agreements” between the United States and 
various other governments, a typical example of which is the accord supplementing the 
agreement of May 16, 1944, between the United States and the Netherlands (official text 
unpublished). 

10 A striking illustration of American policy is furnished by the American Government’s 
return to the Hungarian National Bank of approximately $32,000,000 worth of gold which 
had been removed from Hungary by the Germans and subsequently captured by the armed 
forces of the United States. See Department of State Bulletin, Vol. XV (1946), p. 335. 
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embraced in a policy of this kind would obviously not prejudice the larger 
rights granted by international law. 

The general principles governing war booty are set forth in Articles 46, 
47, 52, 53, 55 and 56 of the Regulations annexed to Hague Convention No. 
IV of 1907 concerning the laws and customs of war on land. A survey of 
these articles and of the precedents afforded by their application is the only 
accurate means of ascertaining what is embraced by the concept of booty, 
inasmuch as that term is not defined either in the Regulations or in any 
other international instrument. The articles referred to are found in Section 
III of the Regulations entitled ‘‘ Military Authority over the Territory of 
the Hostile State.’’ Article 46 of these Regulations formally prohibits con- 
fiscation of private property, which on the contrary, must be “‘respected.”’ ! 
Article 47 forbids pillage; this injunction applying to public as well as to 
private property.” Article 52 permits requisitions in kind (and in the form 
of services) from municipalities or inhabitants, but only for the needs of the 
army of occupation. Contributions in kind are required to be paid for as 
soon as possible. The powers of an occupant with respect to the public 
property of the State (both moveable and immoveable) as well as certain 
special categories of private property, are regulated in Articles 53 and 55: 

Article 53. An army of occupation can only take possession of cash, 
funds, and realizable securities which are strictly the property of the 
state, depots of arms, means of transport, stores and supplies, and, 
generally, all movable property belonging to the state which may be 
used for military operations. 

All appliances, whether on land, at sea, or in the air, adapted for 
the transmission of news, or for the transport of persons or things, 
exclusive of cases governed by naval law, depots of arms, and, generally, 
all kinds of ammunition of war, may be seized, even if they belong to 
private individuals, but must be restored and compensation fixed when 
peace is made. 

Article 55. The occupying state shall be regarded only as adminis- 
trator and usufructuary of public buildings, real estate, forests, and 
agricultural estates belonging to the hostile state, and situated in the 


occupied country. It must safeguard the capital of these properties, 
and administer them in accordance with the rules of usufruct. 


Property seized under Article 53 need not be directly usable for military 
operations, as in the case of ammunition, but it is sufficient if it serves that 
purpose indirectly.* The United States Rules of Land Warfare states this 
rule more restrictively when it declares in Paragraph 321: 


All movable property belonging to the state directly susceptible of 
military use may be taken possession of as booty and utilized for the 
benefit of the invader’s government. Other movable property, not 


1 See Neel’s Executor v. Noland’s Heirs, 166 Ky. 455, 467. 

122 C. C. Hyde, International Law, Boston, 1945 (2d ed.), Vol. II, § 694. 

13M. Huber, in Revue Générale de Droit International Public, 1913, p. 683; H. Rolin, Le 
Droit Moderne de la Guerre, § 547. 
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directly susceptible of military use, must be respected and cannot be 
appropriated. 


It is clear that property which cannot be used for military operations, 
directly or indirectly (a shallow test, indeed, in the present era of ‘‘total’’ 
war) is not subject to appropriation.’ Such moveables as books, pictures, 
collections of various kinds, are exempt. Thus, to be lawful booty move- 
ables must be (1) state owned and (2) usable in military operations. 

Article 55 is incorporated word for word into the War Department Rules 
of Land Warfare, as paragraph 315, and is amplified by paragraph 316 thereof 
in the following terms: 


The occupant does not have the absolute right of disposal or sale of 
enemy real property. As administrator or usufructuary, he should not 
exercise his rights in such wasteful and negligent manner as seriously to 
impair its value. He may, however, lease or utilize public lands or 
buildings, sell the crops, cut and sell timber, and work the mines. A 
lease or contract should not extend beyond the conclusion of the war. 


The general exemption from seizure enjoyed by private property is extended 
by Article 56 to the property of municipalities, of institutions dedicated to 
religion, charity and education, the arts and sciences, even when such 
property is that of the state; and the seizure or destruction of, and wilful 
damage done to, these institutions, to historic monuments or to works of 
art and science are expressly forbidden. 

It was formerly the rule that all enemy property, whether public or 


private, which a belligerent found on the battlefield, was lawful booty and 
could be appropriated. So far as private enemy property is concerned, this 
rule is now obsolete, except with respect to such items as military papers, 
arms, horses, and the like. But the rule is still valid with respect to public 
enemy property so found. As Oppenheim says: 


Thus, not only weapons, munitions, and valuable pieces of equipment 
which are found upon the dead, wounded, and prisoners may be seized, 
but also the war-chest and state papers in possession of a captured 
commander, enemy horses, batteries, carts, and all other public property 
found on the field of battle that is of value * * * The restriction in 
Article 53 of the Hague Regulations that only such moveable property 
may be appropriated as can be used for the operations of war does not 
apply to property found on the battlefield, for Article 53 speaks of 
“an army of occupation” only. Such property may be appropriated 
whether it can be used for military operations or not; the mere fact 
that it was seized on the battlefield entitles a belligerent to appropriate 


Under this category of rights—rights of a belligerent engaged in actual 
hostilities, as distinguished from his rights with respect to property in oc- 


4 J. De Louter, Le Droit International Positif, Vol. II, p. 301. 
% International Law, as cited pp. 310-311; also Hyde, § 695 and Spaight, Air Power and 
War Rights, p. 329. 
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cupied territory—trains carrying ammunition or troops, or carts and the 
vehicles loaded with food or supplies can be seized as booty of war, whether 
privately owned or not.'® But the seizure of means of transportation which 
is permitted under Article 53, paragraph 2, is altogether different in char- 
acter. In that case the occupant’s authority is limited to use, and he may 
not appropriate title to himself. The duty to restore such property when 
peace is declared and to make compensation is recognized by the United 
States War Department Field Manual on Rules of Land Warfare (FM 27-10), 
paragraph 331 of which incorporates the rule of Article 53, paragraph 2, of 
the Hague Regulations. The use there contemplated clearly includes 
cables, telephone and telegraph plants, radio stations, automobiles, horses, 
wagons, railways, railway plants, tramways, ships in port, airplanes and 
aviation facilities, depots of arms whether military or sporting, and in 
general, all kinds of war material.!7. While Article 53, paragraph 2, permits 
the seizure of privately owned arms and munitions factories and other 
establishments manufacturing war material, as well as the exploitation of 
private railroads and their equipment, the private character of this property 
requires that it be restored at the end of the war and excludes it from con- 
sideration as lawful booty.!8 The same quality prevents an occupant from 
taking possession of funds or securities found in the treasury of the private 
railroad and belonging to it.1® Such was in fact the express holding of the 
Franco-German Mixed Arbitral Tribunal in the case of Compagnie des 
Chemins de Fer du Nord v. Germany ?° where seizure of the Company’s railway 
as a means of transport was upheld as compatible with Article 53, paragraph 
2, but not seizure of the Company’s funds and cash. Even the German 
General Staff’s Kriegsbrauch im Landkriege *' acknowledged that the seizure 
of cash, funds, and realizable securities permitted under Article 53, is limited 
to those not belonging to municipalities, communes, or private individuals. 

Where the ownership of property is unknown or where there is any doubt 
as to whether it is public or private property for purposes of seizure as war 
booty, the Rules of Land Warfare (which, it should be observed, constitute 
the governing doctrine for armies of the United States in the field), cate- 
gorically states that such property should be treated as public property until 
ownership is definitely settled (paragraph 322). With this doctrine should 
be considered the ruling of the Hungarian- Yugoslav Mixed Arbitral Tribunal 
in Collac v. Yugoslavia to the effect that pieces of machinery, left behind at 
the approach of the enemy, cannot automatically be considered as war 
booty, but that it has to be ascertained whether they belong to a private 
person who, having temporarily abandoned them, has not relinquished his 


16 A. Latifi, Effects of War on Property, p. 30. 17 Rolin, §§ 523, 528, and 530. 

18 See Ferrand, Des Réquisitions en matitre de Droit International Public, p. 176; Mérignhac, 
Le Droit des gens, et la Guerre de 1914-1918, Vol. III, p. 608. 

19 Rolin, § 530. 

209 Recueil des Décisions des Tribunauz Arbitrauxr Miztes, p. 67, at p. 72. 

Morgan, ed., p. 160. 
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rights of ownership; or whether they formed part of the equipment of the 
enemy army or were at least in its use.” 

Text-writers have generally condemned as a violation of Article 53 (and 
the customary principles of international law which that article codifies) 
Germany’s action in World War I of seizing and transferring the funds of 
the Banque Nationale of Belgium, a private institution, to the German 
Imperial Bank. Among other recognized German violations in that war 
were the seizure and carrying off to Germany of live stock, and particularly 
horses and cattle, in the occupied portions of France and Belgium; * the 
dismantling of factories and workshops in Belgium and Northern France, 
as well as the carrying away of machinery and tools to Germany * and the 
tearing up of tracks of various privately owned Belgian railroads, the rails 
of which were transported to Poland for construction of military railways.” 
Removal of the tracks of a public railroad would also violate international 
law, since this exceeds the mere right of usufructuary given over immoveable 
property.27. More controversial is whether an occupant may appropriate 
the rolling stock of state-owned railways. Some writers take the position 
that railroad rolling stock is an integral part of the land, and must therefore 
be treated as immoveable property; 2° others hold that there is no obligation 
to restore rolling stock of this category which an occupant may have re- 
moved. Thus Feilchenfeld states: 


An obligation. to restore is created in paragraph 2 of Article 53 for 
privately owned rolling stock, but it is deliberately omitted in para- 


graph 1, which deals with state property. 


Such is also the viewpoint of the great Max Huber who concludes that state 
rolling stock may be disposed of by the enemy who seizes it, as he sees fit.*# 
This position is corroborated by the fact that at the First Hague Conference a 

= 


29 Recueil des Décisions des T.A.M. (1930), p. 195. And see Schwarzenberger, [nter- 
national Law, Vol. I, p. 272. In Mazzoni c. Finanze dello Stato, the court rejected an argu- 
ment that stocks and bonds which had been left behind by their owners in Italian territory 
occupied by Austro-Hungarian troops, were liable to seizure as res nullius or war booty: 
Annual Digest of Public International Law Cases, 1927-1928, Case No. 384; also G. H. Hack- 
worth, Digest, Vol. VI, p. 403. 

3 J. W. Garner, International Law and the World War, Vol. II, pp. 130-131; E. Feilchen- 
feld, The International Economic Law of Belligerent Occupation, p. 38. 

* Oppenheim, § 143a; and Garner, § 395. 

* Garner, § 396, who points out that although Article 53 ‘‘allows, subject to restoration 
and indemnity for its use, the seizure of war material belonging to private persons, it does 
not authorize the seizure and exportation by the occupying belligerent of machinery and 
implements used in the industrial arts.”” See also note 7 above. 

% Work cited, § 397. 

27 Rolin, §555; Holland, Law of War on Land, par. 115. 

8 Rivier, Principes de Droit des gens, Vol. II, p. 311; Mérignhac, Vol. ITI, p. 612. 

*® Work cited, p. 54. 

© Revue Général de Droit International Public, 1913, p. 669. Accord: Von Stein, Le droit 
international des chemins de fer en temps de guerre in Revue de droit international et de législation 
comparée, Vol. 17, 1885, pp. 543 and ff. 
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proposal by Switzerland that state railway material should be returned at the 
end of hostilities, was rejected.*! 

One other vexatious problem that has arisen under Article 53 relates to the 
extent of the occupant’s authority to appropriate ‘“‘realizable securities”’ 
which are strictly the property of the state. Specie, paper money, and bul- 
lion belonging to the state can, of course, be appropriated, and the right to 
collect taxes, dues, and tolls is admitted. More complicated is the question 
of the occupant’s right to collect debts owing to the legitimate sovereign when 
evidenced by written instruments such as bonds, negotiable instruments and 
similar securities, or ordinary debts not so evidenced. Bearer instruments 
belonging to the legitimate sovereign may be appropriated as booty by the 
occupant. He may not, however, sell securities payable to the legitimate 
government or its order since the occupant is not the legal successor to the 
legitimate government and is therefore incapable of passing title to such 
securities. 

On the collection of debts, whether evidenced by instruments payable to 
the legitimate government or order, or arising from a contract, there is consid- 
erable controversy. It is generally agreed, however, that the phrase, “‘re- 


alizable’’ securities refers to matured debts and that an occupant may law- 
fully collect all debts due to the legitimate government which have matured 
during the period of occupation. But payment of a debt before maturity 
may not be required.* 

The general principles of the Hague Regulations summarily sketched 


above may seem in strange contrast to some of the practices followed by the 
belligerents during the course of the recent conflict and thereafter. When to 
the ordinary complexities of the booty problem are super-added the provi- 
sions of the Potsdam Declaration on reparations claims,** bewilderment is 
still further intensified. For example, Part IV of that Declaration specifies 
with respect to reparations from Germany that: 


% Scott, J. B., ed., Proceedings of the Hague Peace Conference of 1899, p. 67. 

2 Westlake, /nternational Law, Vol. II, p. 114; Huber, work cited, pp. 664, 665. 

83 Hershey, The Essentials of Public International Law, p. 620; Bordwell, The Law of War, 
p. 324; Huber, work cited, pp. 664, 669, 670. 

* One of the primary difficulties with the Potsdam provisions on reparations is that no 
attempt was made to distinguish between external assets which were properly German, 
and those which had been seized wrongfully by the Germans from other nations during the 
war. For example, when the Nazis invaded Austria they appropriated most of the capital 
equipment of that country. At Potsdam it was provided that Soviet reparations claims 
were to be met by removals from the Soviet zone and “from appropriate German external 
assets” (IV, 1). Coupled with this was a renunciation by the United Kingdom and the 
United States of all claims “‘to German foreign assets in . . . Eastern Austria” (IV, 9). 
Under this language the Soviet Government has sought to justify its seizure—as Ger- 
man external assets—of property stolen from the Austrians by Germany. More meticulous 
draftsmanship might possibly have avoided both a serious source of friction and the re- 
sultant injustice to Austria. See this Journat, Vol. 39 (1945), Supplement, p. 245, at 
pp. 251-253. 
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In addition to the reparations to be taken by the USSR from its own 
zone of occupation, the USSR shall receive additionally from the 
western zones: 

(A) 15 per cent of such usable and complete industrial capital equip- 
ment, in the first place from the metallurgical, chemical, and machine 
manufacturing industries, as is unnecessary for the German peace 
economy and should be removed from the western zones of Germany, 
in exchange for an equivalent value of food, coal, potash, zinc, timber, 
clay products, petroleum products, and such other commodities as may 
be agreed upon. 

(B) 10 per cent of such industrial capital equipment as is unnecessary 
for the German peace economy and should be removed from the western 
zones, to be transferred to the Soviet Government on reparations 
account without payment or exchange of any kind in return.* 


Clearly if property disposals under these provisions are to be regarded as law- 
ful it must be either (a) because they fall within the category of reparations 
properly so-called (prior, it may be observed, to the existence of formal treaty 
clauses thereon) or (b) because they constitute a transfer of property over 
which the Allies have jointly or severally acquired the sovereign right of dis- 
position. Under no view can they be justified as an application of the inter- 
national law of booty. 

These considerations must be kept in mind when final appraisal is made of 
the Potsdam approach. Without disregarding its full legal implications, the 
question of general principles nevertheless remains important, for issues con- 
tinually arise not only concerning the validity of seizures as between the Al- 
lies themselves and third parties but also with respect to the propriety of 
booty seizures by the Axis forces during their regime of occupation in Europe. 
As has already been observed, whatever departures from the Hague Regula- 
tions may have appeared necessary to the Allies may be legitimated, as be- 
tween themselves and the vanquished powers, by specific covering provisions 
in the peace treaties. Such provisions would, of course, be ineffectual to 
extinguish the rights of non-contracting third States whose subjects may have 
suffered damages due to violations of international law. 

Autwyn V. FREEMAN * 


AMERICAN MILITARY GOVERNMENT COURTS IN GERMANY 


American Military Government Courts have been in operation in Germany 
since September, 1944. Little publicity has been given to their composi- 
tion, jurisdiction, powers, and procedure. Their influence upon the democ- 
ratization of Germany has probably been very great since the courts, above 
all German institutions prior to the Nazi regime felt the greatest impact of 
the National Socialist program. Particularly in the courts did the fullest 


% Same, p. 252. 
* Of the Michigan Bar. Nothing in the present note necessarily represents the views of 
any government agency. 
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realization of the loss of their rights come to the German people.'! Rights 
guaranteed by the Weimar Constitution were rendered completely meaning- 
less by the inability of the citizen to enforce them before the Nazified courts. 
Equality before the law became a forgotten concept, and the group to which 
a person belonged determined his status before the law and public authority.? 

The complete bewilderment of the average German during legal proceed- 
ings before our Military Government Courts has been commented upon by 
many Legal Officers in the field. The two ideas which were most startling 
to the defendants were the opportunity afforded them to be heard and to say 
what they wished, without fear or compulsion, and the right accorded them 
to present evidence and witnesses on their own behalf. In a very considera- 
ble number of cases in rural areas of Bavaria the only answer elicited from 
the defendant upon being asked “‘ How do you plead?” was “Ich war nie bei 
der Partei’’ (I was never in the Party).* 

Immediately after the entry of the Allied Forces into Germany in Septem- 
ber, 1944, the Supreme Commander, General Dwight D. Eisenhower issued 
Proclamation Number 1,‘ Law Number 1,5 Law Number 2,° and Ordinance 
Numbers 17 and 2.8 Proclamation Number 1 announced the establishment 
of the Military Government of Germany and stated certain of the aims of the 
occupying forces. It announced the vesting of supreme legislative, judicial, 


1 These observations are based upon the study of voluminous records of German Civil and 
Criminal Courts made by the author in the course of his work as a Criminal Investigator, 
Legal Officer, Chief of the German Courts Branch, and chief of the Military Government 
Courts Branch, Legal Division, Office of Military Government for Bavaria. 

2 W. Ebenstein, The Nazi State, New York, 1948, Chap. V, p. 69. 

* The author made these observations during almost a year’s service as member of various 
Military Government Courts. The reason for the average defendant’s attitude becomes 
quite clear in view of the conditions existing in the courts under the Nazi regime. If a non- 
Party member commenced any type of litigation, against a Party member the Party member 
generally prevailed regardless of the merits. If he did not prevail the judge was generally 
disciplined and/or removed. 

4 Military Government—Germany, Supreme Commander’s Area of Control, Proclama- 
tion No. 1, Military Government Regulations 23-200. Hereafter, Military Government 
Regulations will be cited as MGR. The Military Government Regulations supersede all 
other directives and manuals and constitute the governing law for the occupation of the 
United States Zone of Germany: MGR 1-103. 

5 Military Government—Germany, Supreme Commander’s Area of Control, Law No. 1, 
Abrogation of Nazi Law,’”’ MGR 23-201. 

* Military Government—Germany, Supreme Commander’s Area of Control, Law No. 2, 
‘German Courts,’’ MGR 23-202. 

7 Military Government—Germany, Supreme Commander’s Area of Control, Ordinance 
No. 1, “Crimes and Offenses,” MGR 23-214. 

8 Military Government—Germany, Supreme Commander’s Area of Control, Ordinance 
No. 2, “‘ Military Government Courts,” MGR 23-215. 

® “The Allied Forces serving under my command have now entered Germany. We come 
as conquerors but not as oppressors. In the area of Germany occupied by the forces under 
my command we shall obliterate Nazism and German Militarism. We shall overthrow the 
Nazi rule, dissolve the Nazi Party and abolish the cruel, oppressive, and discriminatory laws 
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and executive authority within the occupied territories in General Eisen- 
hower as Supreme Commander of the Allied Expeditionary Forces and as 
Military Governor. All German courts within the occupied territories were 
suspended and notice was given that Military Government Courts would be 
established for the punishment of offenders.!° Law Number 1" abrogated 
certain Nazi laws, and Law Number 2 ” ordered the temporary suspension of 
German ordinary and administrative courts, as well as the dissolution of 
special and party courts and tribunals, and provided authority for the re- 
opening of the ordinary civil and criminal courts when and to the extent 
specified by the Military Government. Ordinance Number 1 ™ set up a 
series of 43 offenses against the Military Government, the first 20 of which 
could be punished by any sentence up to and including death.“ Ordinance 
Number 2 © established the Military Government Courts and set forth their 
jurisdiction, composition and powers and provided for the promulgation of 
rules of procedure. 

Ordinance Number 2" established three types of Military Government 
Courts: Summary, Intermediate, and General. Summary Courts can impose 
any lawful sentence up to and including imprisonment for one year and a fine 
up to one thousand dollars (10,000 Reichsmarks). Intermediate Courts 
can impose a prison term up to and including 10 years and a fine of ten 
thousand dollars (100,000 Reichsmarks). General Courts may impose any 
lawful sentence including death.!” 


and institutions which the Party has created. We shall eradicate that German Militarism 
which has so often disrupted the peace of the world. Military and Party Leaders, the 
Gestapo, and others suspected of crimes and atrocities will be tried and, if guilty, punished 
as they deserve.” 

10 «¢* * * Military Government Courts will be established for the punishment of offenders. 
.. . All German courts * * * within the occupied territory are suspended. The Volks- 
gerichthof, the Sondergerichte, the SS Police Courts and other special courts are deprived of 
authority throughout the occupied territory. Reopening of the criminal and civil courts 
* * * will be authorized when conditions permit.” 

1! Above, note 5. 12 Above, note 6. 

18 Above, note 7. This Ordinance is divided into two Articles. Article I deals with capital 
offenses and includes such crimes as espionage, sabotage, armed attack on or resistance to the 
Allied Forces, unlawful or unauthorized possession or use of firearms, ammunition, or explo- 
sives, plunder, pillage or looting, and others. Most of the prosecutions under this Article 
have been for unlawful possession of firearms. 

Article II lists the offenses which are punishable by any penalty other than death. They 
include disobedience of any proclamation, law, ordinance, notice or order of the Military 
Government, circulation without a permit, failure to be in possession of a valid identity 
card, bribery, corruption or intimidation of members of or persons acting on behalf of the 
Military Government, unauthorized possession or control of property of the Allied Forces, 
knowingly making any false statements to any member of the Allied Forces in a matter of 
official concern, false assumption of authority from the Allied Forces or wrongful possession 
or control of an Allied uniform, resisting arrest, etc. 

4 There have actually been very few death penalties imposed by Military Government 
Courts. More serious offenders have been sentenced to prison terms of from ten to twenty 
years. 1 Above, note 8. 16 Above, note 7. 17 Above, note 8, Art. ITI. 
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Within the limits of the powers of any court both a term of imprisonment 
and a fine may be imposed for the same offense and a further term of impris- 
onment within the powers of the court may be imposed upon default of pay- 
ment of the fine.'® In addition to or in lieu of sentence of fine, imprison- 
ment, or death (within its powers) a Military Government Court may make, 
such orders with respect to the person of the accused and the property, 
premises, or business involved in the offense as are appropriate and author- 
ized by the Rules of Military Government Courts. The court has power 
to impound money or other objects, grant bail and accept and forfeit secu- 
rity therefore, order arrest, compel the attendance and order the detention of 
witnesses, administer oaths, punish for contempt, and such other powers as 
may be necessary and appropriate for the due administration of justice.‘ 
Where an offense is charged under the laws of the occupied territory, or any 
part thereof, the punishment which may be imposed is not limited to the 
punishment provided by such laws.”° 

All persons arrested for an offense are brought, as soon as practicable, 
before a Summary Court.” The Court then holds a preliminary hearing 
into the nature of the offense charged and directs the defendant to plead. If 
the defendant pleads guilty, the Court will hear such statements for the 
prosecution and defense and such evidence as it requires to enable it to 
determine the sentence to be imposed. If it has power to impose adequate 
punishment, it will proceed to sentence at once.” If, however, it is the 
opinion of the Summary Court that a sentence should be imposed in excess 
of its powers, it will report the case to the Legal Officer of the next higher 
Military Government echelon for reference to the appropriate Intermediate 
or General Military Government Court.” In the event of a plea of not 
guilty, the Court, either by way of preliminary hearing or as a part of the 
trial, hears such statements for the prosecution and the defense and such 
evidence as it requires to enable it to determine: 1. whether the case should 
be referred for trial to an Intermediate or General Court, either because of its 
own lack of power to impose adequate sentence in the event of conviction or 
for any other reason; and 2. whether there is sufficient substance to the 
charge to justify a trial thereon by any court. The Summary Court can 
then either dismiss some or all of the charges (whether or not it would have 
had power to impose sufficient punishment in the event of a conviction); 
report the case to the Legal Officer of the next higher echelon for reference 


18 Above, note 8, Art. III, par. 3(d); MGR 5-331c. 

18 Above, note 8, Art. ITI, par. 3(e); MGR 5-331d(1). 

20 Above, note 8, par. 3(f); MGR 5-33le. Thus where a German citizen is tried by a 
Military Government Court for violation of a section of the German Criminal Code, such as 
theft from another German, or black market activities, and the German Code provides for 
punishment of one year for that offense, the Military Government Court is not bound by the 
limitation contained in the German Code, but may impose any sentence within the limits of 
its own powers. 

21 MGR 5-324.1. 2 MGR 5-325. 23 Above, note 22, par.b. 
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to the appropriate Intermediate or General Court; or it may retain the 
charges and proceed with the case.*4 

A brief discussion of how this system actually operates in terms of a case 
might prove helpful in explaining it. Let us assume that a defendant is 
arrested and charged with the unlawful possession of a firearm. He is 
brought before the next session of the nearest Summary Court in that juris- 
diction. At the preliminary hearing the court would only be interested in 
the testimony of the arresting police officer, whether civilian or military, 
with respect to the circumstances of the arrest:—the receipt of information 
to the effect that defendant possessed a weapon; the house search and subse- 
quent discovery of the weapon hidden in the barn, and defendant’s failure 
to have a permit to be in possession of this weapon. Since this is a type of 
case which falls among the capital crimes listed in Ordinance Number 1,” 
and since there may be a possible security threat to the occupying forces, 
the case is clearly one in which the Summary Court has insufficient power to 
sentence. On the other hand, if a defendant is charged with black market 
operations of a serious nature, the action taken by the Court may vary with 
the circumstances. For example, if black market operations are very infre- 
quent in the area where the court is sitting, the Court may decide that a 
sentence of six months imprisonment will suffice. If, however, there are a 
large number of black market operations and the situation is getting out of 
control, the Court may decide that the one year limitation upon its power is 
insufficient to set a proper example. The case will then be referred to a 
higher court, generally an Intermediate Court in such case, where a sentence 
of up to 10 years may be imposed. 

Military Government Courts have jurisdiction over all persons within the 
occupied territory except members of the United States Forces, members of 
the Forces of the United Nations, recovered military personnel of the United 
Nations who are subject to their respective service laws, and such other 
persons as may be specifically removed from their jurisdiction by the order 
of a Director of a Regional (State) Office of Military Government or higher 
authority.» They have concurrent jurisdiction with Courts martials and 


“4 MGR 5-326b, c. The court, even if it decides to report the case for reference to a higher 
court, may receive evidence for the record if there is doubt of the future availability of wit- 
nesses. This provision is important, since there is often a considerable lapse of time between 
the preliminary hearing in the Summary Court and the trial in the higher court. Having 
perpetuated the testimony in the Summary Court, the higher court can proceed with the 
trial of the accused before it, even though important witnesses are no longer available. 
MGR 5-328 provides that the record of any evidence taken in the Summary Court will be 
made available to the Intermediate or General Court, and if any witness is unavailable, the 
Intermediate or General Court may, after hearing the prosecution and defense, receive in 
evidence the record of his testimony in the lower court. 

*% Above, note 8. 

* MGR 5-300.2. To clarify the chain of command, the Military Governor, who is also 
the Theater Commander, is the supreme authority in the United States Zone of Germany. 
His authority is delegated to the Directors of the Regional or State Offices of Military Gov- 
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military commissions over civilians serving with the United States forces who 
are subject to military law. 

American Military Government Courts have relinquished jurisdiction to 
try Soviet citizens living in the United States Zone.27 Except where the 
offense is committed against United Nations nationals or property or where 
it is of such a nature that an immediate trial must be held in order to main- 
tain law and order, all liberated Russian nationals who commit an offense, 
too serious to be dealt with administratively,?* must be delivered, together 
with a file showing the charges and evidence against them, to the nearest 
Soviet Repatriation Representative for disposition.*® If such persons are 
tried by a Military Government Court, after final action has been taken on 
the case, the offender must then be delivered to the nearest Soviet Repatria- 
tion Representative with a copy of the case record.*° 

Military Government Courts have jurisdiction over all offenses com- 
mitted in the United States Zone against the legislation enacted by the 
Military Government,*! the existing German law, and the laws and usage 
of war. Although the Military Government Regulations make no mention 
of the jurisdiction of Military Government Courts over German civil litiga- 
tion, it is submitted that they would have such jurisdiction if the Theater 
Commander chose to exercise it.** However, it is readily apparent that 
Military Government Legal Officers are not equipped to determine disputes 


ernment, of which there are three—Greater Hessen, Wiirttemberg-Baden and Bavaria. 
Recovered military personnel of the United Nations are former prisoners of war of the Ger- 
man army. See below, note 34. 

268 MGW 5-300.2. 

27 MGR 5-383.1. 

28 In some instances, Repatriation Officers and UNRRA officials in charge of Displaced 
Persons Camps impose administrative penalties upon recalcitrant inmates, usually by way 
of depriving them of certain privileges, such as passes. 

29 Above, note 27. At the Yalta Conference it was agreed that Russia would relinquish 
its jurisdiction over American nationals in its zone and the United States would afford like 
treatment to Russian nationals in the United States zone. 

30 Above, note 27. Displaced Persons, other than Soviet Citizens who commit offenses, 
may be tried and punished by an appropriate Military Government Court. MGR 5-383.2. 

Displaced Persons are defined as “civilians located outside the national boundaries of 
their own country by reasons of war who are: a) desirous but unable to return home or to 
find homes without assistance; or b) to be returned to ex-enemy territory”: MGR 20-100. 
United Nations Displaced Persons are displaced persons of the United Nations and asso- 
ciated nations: MGR 20-100.1. Persecutees assimilated in status to United Nations Dis- 
placed Persons are 1. persons whose loyalty to the Allied cause is established; 2. neutral dis- 
placed persons as authorized; and 3. stateless persons, MGR 20-201a. 

31 Military Government legislation consists of proclamations, laws, ordinances, notices, 
directives, orders, and regulations. MGR 5-100a-h. 

MGR 5-300.3. 

33 “* At his discretion, the theater commander may confer Jurisdiction upon military . . - 
courts to hear and determine civil cases or may establish separate courts for such cases . . . ” 
War Department Field Manual 27-5, December, 1943, ‘‘ Military Government and Civil! 
Affairs,” par. 42e, pp. 53, 54. 
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arising out of German Civil Law, and no attempt has been made to exercise 
such jurisdiction except in cases where the determination of some provision 
of the German Civil Code was necessary to a finding of guilt or innocence. 
This has arisen in connection with charges of theft, where a determination 
of the title to property was necessary in order to determine the guilt or 
innocence of the defendant. Recently the Military Government Courts’ 
jurisdiction has been enlarged to include civil controversies arising out of the 
ownership or operation of automobiles by American nationals.* However, 
the exercise of this jurisdiction has been temporarily held in abeyance due to 
technical problems which must first be resolved.*® 

All members of Military Government Courts must be officers of the 
Allied Forces or civilian Military Government officials of United States 
citizenship. Ordinance Number 2* provides that General Military Courts 
shall consist of not less than three members. Intermediate and Summary 
Courts consist of one or more members.** Asa matter of practice, Summary 
Courts consist of only one member and Intermediate Courts are composed of 
two and sometimes three members, except where a member of the court is a 
lawyer, he may sit alone. General Courts are composed of three lawyers, 
where they are available. Otherwise one member of the court is always a 
lawyer and serves as legal adviser to the president.*® 

Any officer, enlisted man, or civilian acceptable to the court or to the 
appointing authority may serve as prosecutor.*® For the purpose of com- 
puting the number of members necessary for a quorum of any court as 


provided in Ordinance Number 2,*! the prosecutor is not considered a mem- 
ber of the court, nor can persons serving as prosecutors be members of the 


% On May, 21, 1946, the Military Government promulgated Ordinance No. 6, which set 
up a Military Government Court for Civil actions to adjudicate controversies arising out of 
the ownership or operation of automobiles by American nationals. This court, composed 
of three lawyers, will have headquarters at Stuttgart, but will sit in various places as the 
occasion demands. See ‘‘Monthly Report of the Military Governor, Military Government 
of Germany, U.S. Zone,” 20 June 1946, No. 11, A. 6. 

% The immediate problem involves currency and exchange difficulties. 

* Above, note 8, Art. IV, par. 4. 37 Above, note 8. 38 Above, note 8. 

89 There is generally a Summary Court in each County in the United States Zone. Since 
all cases come before this court in the first instance for a preliminary hearing the work of the 
Summary Court is far greater in volume than that of the other two courts. Two or three 
Intermediate Courts and one General Court usually sit in the same area as twenty-five to 
thirty Summary Courts. The latter have a larger personnel but this advantage is reduced 
by the stricter evidentiary requirements and the necessity for formal records in the Inter- 
mediate and General Courts. 

During the period from October 10, 1945, to January 31, 1946, 35,318 persons were tried 
by Summary Courts in the United States Zone, exclusive of Berlin. Of this number, 29,300, 
or 83 percent, were convicted. During the same period Intermediate Courts tried 921 
persons, of whom 606 or 64 percent were convicted, and General Courts tried 229 persons, of 
whom 137, or 60 percent, were convicted. Monthly Report of the Military Governor, U. S. 
Zone, Legal and Judicial Affairs, 20 April 1946, No. 9, p. 4. 

* Above MGR 5-304. 41 Above, note 8, 
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court at that particular trial. A member of the court who serves as prose- 
cutor cannot take part in any of the court’s deliberations in that proceeding.” 

All types of courts may be appointed by the Director of any Regional 
(State) Office of Military Government.* Previously, Regional Directors 
had delegated their power to appoint Summary Courts to the commanding 
officers of Regierungsbezirk “ detachments. Since June, 1946, however, all 
appointments are made directly by the Regional Headquarters.* 

Ordinance Number 2, which guarantees certain rights to accused persons, 
provides that every accused shall be entitled to have, in advance of trial, a 
copy of the charges upon which he is to be tried; to be present at his trial, to 
give evidence and to examine or cross-examine any witness; to consult a 
lawyer before trial and to conduct his own defense or to be represented at the 
trial by a lawyer of his own choice, subject to the right of the court to debar 
any person appearing before the court; in any case in which a sentence of 
death may be imposed, to be represented by an officer of the Allied Forces, if 
he is not otherwise represented; to bring with him to his trial such material 
witnesses in his defense as he may wish, or to have them summoned by the 
court at his request, if practicable; to apply to the court for an adjournment 
where necessary to enable him to prepare his defense; to have the proceed- 
ings translated, when he is otherwise unable to understand the language in 
which they are conducted; and in the event of conviction, within the time 
fixed by the Rules of Military Government Courts, to file a petition setting 
forth the grounds why the finding and sentence should be set aside or 
modified.*? 

Every Military Government Court case record, where review is not 
required, is administratively examined by a Legal Officer on the staff of the 
Appointing Authority for the purpose of securing proper functioning of the 
courts and uniformity of procedure and sentences and recommending review 
of cases requiring corrective acti6on.*® 

MGR 5-333.1. MGR 5-301.1. 

“4 A Regierungsbezirk is an intermediate governmental district which, under German gov- 
ernmental procedures, enforces locally the State and National policy. Since no national 
government now exists in Germany, the State is the highest level of government. Military 
Government echelons were created at both State and Regierungsbezirk level. 

* Effective June 30, 1946, Regierungsbezirk functional Military Government teams have 
ceased to exist and legal functions previously performed at that level were transferred to the 
Regional or State Offices or Military Government. 

“ Above, note 8. 

‘7 These rights are printed on the reverse side of the summons and charge sheet forms, 
copies of which are served upon the accused in advance of trial. 

It is worthy of note that an accused is not permitted to be sworn, either during his pre- 
liminary hearing or when he takes the stand, if he elects to testify: MGR 5-327, 354.6. How- 
ever, he has no privilege against self-incrimination and the Court is not permitted to warn 
him that he is not required to answer questions when put tohim. He will not be compelled 
to answer questions nor may he be sentenced for contempt for refusing to answer. Upon a 
refusal to answer any questions the Court may draw an unfavorable inference: MGR 5-354.5. 

48 MGR 5-310.1. 
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There is no provision for appeal, as such, from the judgment of a Military 
Government Court. The accused is, however, entitled to a review in every 
case where the sentence imposed is imprisonment in excess of one year or a 
fine, forfeiture, or other deprivation of property exceeding 10,000 Reichs- 
marks; where the death sentence is imposed; where a petition for review has 
been filed; and in any other case in which the Legal Officer on the staff of the 
Appointing Authority recommends review.*® 

The Appointing Authority (Regional Director) is the reviewing authority 
for every Military Government Court case for which review is required.*® 
He generally designates the Chief Legal Officer on his staff to act for him in 
the exercise of all or part of his powers as Reviewing Authority, except the 
power of review in cases where a sentence of death has been pronounced.*! 
The usual procedure is for the Reviewing Authority to submit every record 
of trial to be reviewed to a Military Government Legal Officer on his staff 
before he acts upon it. The Theater Commander can review any case at 
any time and his confirmation is required before a death sentence can be 
carried 

The American Military Government Courts are functioning efficiently in 
Germany at present. Their future success is largely dependant upon a 
steady flow of qualified legal personnel. That the continued efficient 
administration of these Courts in Germany can do more to make the 
German people realize and appreciate the benefits of a democratic way 
of life than lectures, publications, radio-broadcasts and similar propaganda 
mediums. 

E. NoBLeMAn * 


THE LEGAL STATUS OF GERMANY 


In Rex vs. Bottril, ex parte Kiichenmeister,! the King’s Bench Division 
of the British High Court of Justice? had to decide the question whether 
Germany still existed as a state, whether there was still a German nation- 
ality, and whether there still was a state of war between that country and 
the United Kingdom.* The facts of the case were that an interned Ger- 
man national, who had resided in England for some time, but had never 
been naturalised, applied for a writ of habeas corpus. His contention was 
that as the German Government had ceased to exist there was no German 


“© MGR 5-311.1. A permanent Clemency Board was set up in June, 1946, with authority 
throughout the U. S. Zone to grant pardon, parole, or amnesty. See “Monthly Report 
of the Military Governor”, Military Government of Germany, U. 8. Zone, 20 June 1946. 

5° MGR 5-311.2. 51 Above, note 50. 5 Above, note 50. 

% Above, note 50; MGR 5-312.1, 312.2. 

* Department of Justice; nothing in this note should be regarded as representing the views 
of the United States Government or the Department of Justice. 

1[1946] 1 All E.R. p. 635. | * Lord Goddard, L.C.J., Croom-Johnson and Linskey, J.J. 

*See Kelsen, “The Legal Status of Germany according to the Declaration of Berlin’”’, 
in this Journnan, Vol. 39 (1945), No. 3, p. 518. 
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state, and, therefore, there was no one with whom Great Britain was at 
war.‘ The present legal status of Germany was relevant because it is 
an established rule of English law, which was also followed in the present 
case, that an alien enemy interned by the Crown was debarred from 
applying for a writ of habeas corpus, and the court had no power to grant 
a writ. 

The Attorney-General, who appeared for the Crown, furnished the court 
with a certificate from the Foreign Secretary of the United Kingdom 
which stated 


(1) Under paragraph 5 of the preamble to the declaration dated June 
5, 1945, of the unconditional surrender of Germany, the Governments 
of the United Kingdom, the United States of America, The Union of 
Soviet Socialist Republics, and France, assumed “‘supreme authority with 
respect to Germany, including all the powers possessed by the German 
Government, the High Command, and any state, municipal or local 
government or authority. The assumption for the purposes stated 
of the said authority and powers does not affect the annexation of 
Germany.” 

(2) That in consequence of this declaration Germany still exists as a 
state and German nationality as a nationality, but the Allied Control 
Commission are the agency through which the government of Germany 
is carried on. 

(3) No treaty of peace or declaration of the allied powers having been 
made terminating the state of war with Germany, His Majesty is still 
in a state of war with Germany, although, as provided in the declara- 
tion of surrender, all active hostilities have ceased. 


The Court held that it had no right to go behind the certificate and that 
it was bound to take it that “‘at this present moment”’ (the case was heard 
on April 3, 1946) there was a state of Germany, the government of which 
was being conducted by the allied powers, but that Great Britain was still 
in a state of war with Germany. 

Counsel for the applicant submitted that matters of law arose upon the 
Foreign Secretary’s Certificate and that it was for the court to decide whether 
or not Germany still existed as a State. The well-known case of Duff De- 
velopment Co. Ltd. vs. Government of Kelantan * was, however, authority for 
the proposition that the statement by the Executive was binding on the 
court. In that case Lord Finlay had said: 6 


There is no ground for saying that because the question involves consid- 
erations of law these must be determined by the courts. The answer 
of the King, through the appropriate department, settles the matter 
whether it depends on fact or on law. 


Econ ScHWELB* 


‘Same, at p. 521. § [1924] A.C. 797. 6 Same, p. 815. 
* Of the Prague bar; author of works on international and military law; sometime 
member of the Czechoslovak Legal Council in London. 


CURRENT NOTES 813 


LOCAL ENEMY ASSETS AND THE PARIS AGREEMENT ON REPARATION 


In any agreement between the Allies on the allocation of reparation bene- 
fits the value of enemy assets in each Allied country must be taken into 
account if the assets are retained as reparation. The Paris Agreement on 
Reparation from Germany,! which proceeds on this assumption, provides 
accordingly. Under the Agreement, signed by eighteen countries, the 
United States, Great Britain, France, Albania, Australia, Belgium, Canada, 
Czechoslovakia, Denmark, Egypt, Greece, India, Luxembourg, the Nether- 
lands, Norway, New Zealand, South Africa, and Yugoslavia, each Govern- 
ment is to charge against its reparation share the German enemy assets within 
its jurisdiction.? Because of the amount of assets involved, the accounting is 
of material importance. 

The Paris Agreement, in addition to stating the principle, specifies how 
the charge is to be made. The local assets are to be charged 

net of accrued taxes, liens, expenses of administration, other in rem 


charges against specific items and legitimate contract claims against 
the German former owners of such assets.® 


Two kinds of debts may thus be deducted: in rem charges and contract 
claims. Deduction of in rem charges would be justified even without express 
permission. The part of assets absorbed by such charges cannot be called 
an ‘“‘asset” for accounting purposes.‘ The delimitation of in rem charges 
will be governed by the law of the situs of the assets, in accordance with 


well established principles of the law of Conflict of Laws.® 

With regard to the other deductible item: “legitimate contract claims 
against the former owners of the assets,’ the situation is more complicated. 
It was natural to permit the deduction of claims in the accounting for local 
enemy assets, as most of the signatory countries permit the payment of 
such claims. Of these countries there is not one, however, which has 
limited the privilege to ‘‘contract claims,”’ as does the Paris Agreement for 
the accounting. Claims will therefore be paid which cannot be deducted 
under the Agreement. 

The question arises why the Paris Agreement has singled out “‘contract 
claims” and refused deduction of other claims. Tort claims are not less 
legitimate than contract claims. The explanation for the restrictive rule 
may perhaps lie in the fact that in the countries of the English Common 


1 Text in Department of State Bulletin, Vol. 14, No. 343 (Jan. 27, 1946), p. 114; below, 
Supplement, p. 117. 

? Agreement, Part I, Art. 6 A. 

Same. 

4See Feilchenfeld, Elrick, and Judd, ‘‘Priority Problems in Public Debt Settlements,’’ 
in Columbia Law Review, Vol. 30 (1930), p. 1115, at p. 1120. 

5 Restatement, Conflict of Laws (1934), Sec. 265; Bustamante Code of Private Inter- 
national Law, Secs. 135, 420. See Nadelmann, “Bankruptcy Treaties,” in University of 
Pennsylvania Law Review, Vol. 93 (1944), p. 58, at p. 76. 
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Law, for historical rather than rational reasons, unliquidated tort claims 
have long been excluded from consideration in the settlement of estates 
and in bankruptcy distributions.6 English bankruptcy law still excludes 
from admission in bankruptcy “unliquidated damages arising otherwise 
than by reason of a contract, promise, or breach of trust.””7 The American 
law has freed itself from the old rule. Since 1934 awards under a work- 
man’s compensation act are admitted and also tort claims based on negli- 
gence when an action has been instituted prior to the filing of the bank- 
ruptcy petition.’ Leading American authors feel that even this does not 
go far enough.’ In Civil Law countries tort claims, even when unliqui- 
dated, have never been excluded from proof. 

Whatever the reason for the limitation of deductible claims to ‘contract 
claims,” it is now necessary to define ‘“‘contract claim”’ for the application 
of the Paris Agreement. Some of the questions which will arise will lead 
to substantial difficulties of interpretation. Are quasi-contractual claims 
“contract claims’? Judgment claims based on an action in tort, are they 
not deductible? Which is the correct decision when a claim is classified as 
‘‘contract claim” in one legal system, but not in another? One may think 
of claims for unjust enrichment, for example. Their classification varies 
in the different legal systems and even in countries belonging to the same 
system.!° 

For the purposes of the Agreement, what law determines the meaning 
of ‘‘contract claim”? The law of the situs of the assets does not govern 
this question. If for ‘‘in rem” charges the law of the situs is controlling, 
it is because of the legal relationship between in rem charges and assets. 
No such relationship exists in regard to unsecured claims. For the applica- 
tion of the Agreement, ‘‘contract claim” can have but one meaning. 

The Agreement is made in two languages, the English and the French. 
Both texts are equally authentic. The French text uses droit contractuel 
for ‘“‘contract claim.” " If one gives ‘‘contract claim’ the meaning it has 
in the countries of the common law and droit contractuel the meaning pre- 
vailing in civil law countries, it will appear that sometimes “‘contract claim”’ 
and sometimes droit contractuel has a broader meaning when it comes to the 
classification of certain types of claims. 

* Glenn on Inquidation (1935), p. 670. 7 English Bankruptcy Act, 1914, Sec. 30. 

*U.S. Bankruptcy Act of 1898, as amended, Secs. 63 (a) (6) and (7), 52 Stat. 873 (1938), 
11 U.S.C.A. Sec. 103 (Supp. 1945). Collier on Bankruptcy, 14th ed., 1941, Vol. III, Sec. 
63.25. 

® So Glenn, at p. 672. 

1” Batthyany v. Walford, 36 Ch. D. 269 (1887); Woodward, Quast Contracts (1913), p. 4; 
Planiol et Ripert, Droit Civil Francais, Vol. VII, Secs. 752, 767; Gutteridge and David, “‘The 
Doctrine of Unjustified Enrichment”, in Cambridge Law Journal, Vol. V (1934), p. 204; 
Gutteridge and Lipstein, ‘Conflicts of Law in Matters of Unjustifiable Enrichment’’, in 


Cambridge Law Journal, Vol. VII (1939), p. 80. 
1! For the French text, see, Canada Treaty Series, 1945, No. 23. 
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With regard to differences in the meaning of two treaty texts which are 
both authentic, the Permanent Court of International Justice, in the case 
of the Mavrommatis Concessions, stated that ‘“‘where two versions possess- 
ing equal authority exist one of which appears to have a wider bearing than 
the other, it is bound to adopt the more limited interpretation which can 
be made to harmonize with both versions and which, as far as it goes, is 
doubtless in accordance with the common intention of the parties.”’ = This 
rule may control when it appears that ‘‘contract claim” and droit contractuel 
do not have the same bearing. The issue would be even more involved if 
it should develop that ‘‘contract claim” did not have the same meaning in 
all English speaking countries and that the law of the other countries dif- 
fered on the meaning of droit contractuel or its equivalent. 

The signatories of the Paris Agreement were well aware of possible diffi- 
culties in the application of the provisions of the Agreement which deal 
with external enemy assets. The Agreement itself prescribes the formation 
of a ‘‘Committee of Experts in Matters of Enemy Property Custodianship” 
with the assigned task to overcome practical difficulties of law and inter- 
pretation.'* Recourse may possibly be had to this Committee for the defi- 
nition of ‘‘contract claim’’—drovt contractuel. 

Each Government, under the Agreement, has the obligation to give to 
the Inter-Allied Reparation Agency created by the Agreement all informa- 
tion for which the Agency asks as to the value of the local assets and the 
amounts realized by their liquidation.'* One may expect that the account- 
ing will be required to be made with specification of the deductions, as 
otherwise no control would be possible. 

The formal allocation of German reparation benefits is made by the As- 
sembly of the Inter-Allied Reparation Agency. The Assembly allocates 
“in conformity with the provisions of the Agreement.’’!5 Any contro- 
versy over the deductibility of a claim would have to be brought before the 
Assembly, as the deduction of a non-deductible claim would improperly 
reduce the share of the other countries in reparation benefits. Decisions 
of the Assembly are taken by majority vote, each Government having 
one vote.!¢ 

It is a matter of conjecture whether the accounting for the local enemy 
assets will lead to differences of consequence. Compared with the amounts 
involved in the allocation of other reparation items, the question of the de- 
ductibility of a claim may appear unimportant. This should not detract, 
however, from the fact that the rule which limits deductible claims to ‘‘con- 
tract claims,” is an unhappy one. Not founded in any generally recognized 


2 Judgment No. 2 in the Case of the Mavrommatis Palestine Concessions, P.C.I.J., 
Ser. A, No. 2, p. 19 (1924). See Hyde, International Law, Boston, 1945 (2d. ed.), Vol. IT, 
p. 1493. 

18 Agreement, Part I, Art. 6 F. M4 Part I, Art. 6 B. 15 Part IT, Art. 5. 

16 Part IT, Art. 6. 
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principle of law, the rule is bound to create difficulties. Therefore an effort 
should be made to obtain acceptance of a better rule for the agreement on 
reparation from Japan which is still to be concluded. 

The Paris Agreement on Reparation from Germany, in declaring deducti- 
ble “‘legitimate contract claims against the German former owners of the 
assets,’ has made no distinction with respect to the nationality or place of 
residence of the holders of such claims. At the time of the Agreement this 
was in accord with the status of the law in the various countries on the 
payment of claims out of local enemy assets.'? In the United States, under 
the Trading with the Enemy Act of 1917, claims may be filed irrespective 
of nationality or place of residence of the holder of the claim.'* This prin- 
ciple has now been abandoned in the United States. The recent amend- 
ment to the Trading with the Enemy Act provides that debt claims allowa- 
ble under the Act shall include only those of citizens of the United States 
and of residents of the United States.!® 

Strong criticism of the exclusion of claims of non-resident friendly aliens 
can be anticipated, abroad and in the United States, but particularly in the 
countries signatories of the Paris Agreement. At the Paris Conference a 
unanimous resolution was adopted promising equal treatment to the na- 
tionals of all signatory countries ‘“‘in the administration of reconstruction or 
compensation benefits for war damage to property.” 2° Whether or not this 
covers the admission of claims against local enemy assets, the Conference 
has gone clearly on record in favor of ‘‘equality of treatment” in reparation 
matters. To exclude claims of non-resident creditors from countries signa- 
tories of the Agreement, is not in accordance with the spirit of the Reso- 
lution. 

It may well be doubted that the new law is in the interest of American 
creditors in general, as they now face the risk of being excluded in distribu- 
tions abroad as a measure of retaliation. What may be gained here by the 
exclusion of claims of non-resident friendly aliens, is insignificant. The 
amount of such claims is less than two per cent of the total amount of 
claims." Particularly inopportune is the exclusion of claims of creditors 
from countries which have signed the Paris Agreement, as these claims 
are deductible under the Agreement. 


17 Rabel, ‘Situs Problems in Enemy Property Measures’’, in Law and Contemporary 
Problems, Vol. 11 (1945), p. 118, at p. 132; also Jn re Wiskemann, 92 L. J. Ch. 349 (1923). 

18 Trading with the Enemy Act of October 6, 1917, No. 9 (a), 40 Stat. 411 (1917), 50 
U.S.C.A., App. No. 9. 

19 New Section 34 (a) of the Act, added by An Act to Amend the First War Powers Act, 
1941, Public Law No. 671, 79th Congress, 2d session (August 8, 1946). Drafted before 
the adoption, at the Paris Conference, of the Resolution on “Equal Treatment”. First 
introduced, as H. R. 5089, Dec. 20, 1945, Congressional Record, 79th Congress, First Session, 
Vol. 91, No. 227, p. 12668. 

2° Unanimous Resolution No. 3, Department of State Bulletin, Vol. 14, No. 343 (Jan. 27, 
1946), p. 122. 

*1 Sen. Rep. No. 1839, 79th Congress, 2d Session (1946), p. 4. 
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The Resolution on “Equal Treatment” adopted by the Paris Conference, 
already mentioned, provides: 


In view of the fact that there are many special problems of reciprocity 
related to this principle, it is recognized that in certain cases the actual 
implementation of the principle cannot be achieved except through 
special agreements between Signatory Governments. 


No guaranty exists, regarding the disposition of local enemy assets, that 
American creditors will receive their equal share everywhere. Some coun- 
tries may not permit payment of claims at all, others may give local credi- 
tors preferential treatment. Some countries outside the Paris Conference 
group, as Argentina,” still retain in their general law local priority rules.” 
The unconditional admission in the United States of claims of foreign credi- 
tors, resident or non-resident, therefore, appears unadvisable. A proper 
way to deal with the situation, it seems, would be the admission of claims 
of friendly aliens on a reciprocity basis. 
Kurt H. NapELMANN * 


ARBITRATION BETWEEN THE NETHERLANDS AND UNITED STATES 
POSTAL ADMINISTRATIONS 


A dispute between the Postal Administration of the Netherlands and that 
of the United States concerning maritime transit rates applicable to mails 
carried ky Dutch steamships in 1920-1923, was recently settled by arbi- 
tration.! Article 25(1) of the Universal Postal Convention, signed at Ma- 
drid on November 30, 1920,? provides that ‘‘in case of disagreement be- 
tween two or more members of the Union as to the interpretation of the 
present Convention, or as to the responsibility imposed upon an Adminis- 
tration by the application of this Convention, the question in dispute is 
settled by arbitration (jugement arbitral). To that end each of the Ad- 
ministrations concerned chooses another member of the Union which is 
not directly interested in the matter.” * 

The dispute arose out of the application of contracts made in 1904 and 


” Bankruptcy Law No. 11.719 of 1933, No. 7. 

% See Nadelmann, ‘Legal Treatment of Foreign and Domestic Creditors,” in Law and 
Contemporary Problems, Vol. 11 (1946), p. 696; same, “Once Again: Local Priorities in 
Bankruptcy”, in this JouRNAL, Vol. 38 (1944), p. 470. 

* Research Lecturer in Comparative Law, University of Pennsylvania. 

1 A dispute between the United States and Norway concerning sea transit charges, claimed 
by the latter for services rendered in the years 1914 to 1919, was settled by arbitration in 
1926; see Manley O. Hudson, “ American-Norwegian Postal Arbitration,” in this JouRNAL, 
Vol. 20 (1926), p. 534. That award was applied to similar pending disputes with Sweden 
and Denmark: Henry Reiff, “Enforcement of Multipartite Administrative Treaties in the 
United States,” in this JouRNAL, Vol. 34 (1940), pp. 661, 673. 

? Text in G. Fr. de Martens, Nouveau Recueil General de Traités, 3d ser., T. XV (1926), 
pp. 722, 737; see Manley O. Hudson, /nternational Legislation, Washington, 1931—, Vol. I, 
p. 520. 

* The Convention of 1920 was later revised (at Stockholm in 1924, at London in 1929, and 
at Buenos Aires in 1939). The last version (54 U. S. Stat. at Large, Part 2, p. 2049) embodies 
in Art. 11 corresponding provisions for the arbitration of disputes. 
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1909 by the Netherlands Government with two steamship companies for the 
conveyance of mails from the United States, the Royal Dutch West India 
Mail Line and the Holland American Line, both subsidized by the Nether- 
lands Administration. The charges due for the conveyance of mail were 
reckoned according to the real weight of every mail actually carried. The 
contracts concluded under the regime of the 1906 Convention of Rome were 
replaced by others in 1922, partly retroactive to 1920 in effect. They 
stated that the steamship companies had the right to receive the transit 
charges due to the Netherlands pursuant to the Universal Postal Conven- 
tion of Madrid of 1920. This Convention provided in Article 3, par. 2, 
identical with Article 3, par. 2, of the Convention of Rome, that in the 
absence of any contrary arrangement (d moins d’arrangement contraire) 
the direct sea conveyance between two countries by means of vessels main- 
tained by one of them is considered as a third service, and that such con- 
veyance is governed by the provisions of Article 4 (transit rates). This 
Article 4, par. 7, provides that the general liquidation account for transit 
charges for such conveyance are based on statistics prepared once in every 
six years during a period of 28 days. The Netherlands Administration did 
not accept checks paid by the United States Administration in 1922, as 
they were not based on statistics of May, 1921, but on the real weight of the 
mail. After the U. S. Administration refused to make additional charges 
of frs. 962,562.02 for the period of 1920-1923, the Netherlands Adminis- 
tration, by letter of January 3, 1925, proposed that the controversy be set- 
tled by arbitration. The parties agreed that charges for the mails conveyed 
since January 1, 1924, should be reckoned according to the conventional 
statistics of October-November 1924. 

A compromis d’arbitrage having been concluded on July 23, 1934, the Swiss 
and Canadian Postal Administrations were nominated as arbitrators, the 
first by the Netherlands, the second by the U. S. Postal Administration. 
The exchange of eight statements by the parties ended in 1937; the exami- 
nation of the facts of the dispute commenced in 1938, but the continuation 
thereof was hindered by wartime conditions. An award was rendered in 
1945 in favor of the Netherlands Administration to the amount of 100,000 
gold francs.‘ 

As both the Rome and Madrid Conventions reserved arrangements con- 
trary to the regulation of transit service, the arrangement providing charges 
based on the real weight of the mail was derogatory to the provisions of the 
Universal Postal Convention; as the parties had not agreed on the duration 
of that arrangement, it had consequently no fixed term of validity. In 
demanding in 1922 the payment of the transit charges on the basis of the 
statistics prepared according to the provisions of the Convention the Neth- 
erlands Administration, in the opinion of the arbitrators, “‘cancelled the old 


‘The award (in French, with translations into English, German, and Spanish) is pub- 
lished in L’Union Postale, Vol. 71 (1946), pp. 11-25. 


CURRENT NOTES 819 


‘contrary agreement’ applied by the two parties and for which no term 
of validity had been specified. By this action the provisions of the Con- 
vention, according to which the transit charges are to be reckoned on the 
basis of statistics, became automatically applicable.”’ 

In fixing the amount of the indemnity the arbitrators felt bound to take 
into account “‘that the parties had neglected, at their risk and peril, to 
substitute satisfactory regulations for the system prescribed by the Con- 
vention.”” The parties had not determined details of that arrangement nor 
had they ever fixed when and how the arrangement should come to an end. 
“They are consequently bound to bear, at least in part, the consequences 
of the risk they assumed.” In view of the payments already received 
the arbitrators corrected fairly (équitablement) the difference between the 
actual weights and those based on the statistics, by awarding ex aequo et bono 
100,000 gold francs to the Netherlands Administration, in full settlement 
of the dispute submitted to arbitration. 

MartTIN DoMKE * 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAW 


The Inter-American Academy of Comparative and International Law 
will hold its second annual session at Habana, Cuba, February 8-28, 1947. 
The following courses are scheduled: 


Trusts in American Comparative Law, by Dr. Ricardo J. Alfaro, 
Minister of Foreign Affairs of Panama. 

Sources of International Law, by Mr. George A. Finch, President of 
the Academy. 

Banking Law, by Ledo. German Ferndndez del Castillo, Rector of the 
Free Law School of Mexico. 

Principles of the Common Law, by Mr. Phanor J. Eder, of the New 
York Bar. 

Principles of Latin-American Civil Law, by Dr. Luis Machado, Exec- 
utive Director of the International Bank of Reconstruction and 
Development. 

Formation of American Nationalities, by Dr. Victor A. Belatinde, Pro- 
fessor of the University of San Marcos, Lima. 

Evolution of the Idea and Policy of Continental Solidarity and Defense, 
by Senator Alberto Ulloa, member of the Bar of Lima. 


It is also expected that Judge Manley O. Hudson will give a course on the 
International Court of Justice. 

The courses will be delivered from 9:00 A.M. until noon each weekday in 
classes of one hour each. Those by Dr. Machado, Judge Hudson, and Mr. 
Finch will be delivered in English; the others in Spanish. On several after- 
noons each week round tables will be conducted on topics of public and 
private law. Selected leaders will conduct the round tables and registered 
students of the Academy will be eligible to participate. 


* International Vice President and Legal Research Director, American Arbitration 
Association. 
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Admission to the Academy is open to holders of degrees of LL.B., A.B., 
or B.S. from colleges or universities in the United States and Canada, or 
with equivalent training in colleges or universities of any of the Latin 
American countries. 

The Academy was inaugurated at Habana in January, 1945, by the 
Cuban Government. The establishment of an American Academy of 
International Law was recommended in a resolution adopted by the Inter- 
American Conference for the Maintenance of Peace at Buenos Aires on 
December 16, 1936. Steps toward carrying out this recommendation were 
initiated by Dr. Antonio 8. de Bustamante, of Habana, and the late Dr. 
James Brown Scott. The establishment of the present Academy was recom- 
mended by the Inter-American Bar Association at its first conference at 
Habana in 1941. It is intended that the Academy shall hold annual 
sessions. The second session was planned to be held early in 1946 but had 
to be postponed because of transportation and other difficulties. Definite 
arrangements have now been made to hold the second session in February. 

The registration fee is $25.00. Registration may be made by mail from 
December 1, 1946, to January 31, 1947, and in person from January 15 to 
January 31, 1947. The registration office is in the Habana Bar Association, 
Lamparilla 114, Habana, Cuba. Tuition scholarships are available for 
award by the Inter-American Bar Association, 1129 Vermont Ave., Wash- 
ington 5, D. C., and the Carnegie Endowment for International Peace, 700 
Jackson Place, N.W., Washington 6, D.C. The Endowment is coéperating 
with the Cuban Government in holding the second session. 

G. A. F. 


LAWYERS OF THE AMERICAS WILL MEET IN LIMA 


Leaders of the bar of this hemisphere will attend the Fifth Conference of 
the Inter-American Bar Association at Lima, Peru, on April 6-18, 1947. 
This organization has held four previous highly successful meetings: in 
Havana (1941), RiodeJaneiro (1943), Mexico City (1944), and Santiago (1945). 
Although considerable difficulties existed on account of war conditions af- 
fecting communication and transportation, over five hundred delegates as- 
sembled at the opening session of the Santiago Conference last year, includ- 
ing over fifty lawyers from the United States. It is expected that a greater 
number of attorneys will participate in the Lima Conference since passenger 
ships will now be available for transportation, and the rates of airlines have 
been considerably reduced and their equipment greatly increased. 

The Fifth Conference will function through the following seventeen Com- 
mittees or Sections: 1. Committee on Immigration, Nationality and 
Naturalization; 2. Committee on Taxation; 3. Committee on Administra- 
tive Law and Procedure; 4. Committee on Commercial Treaties and 
Customs Law; Sub-Committee on Commercial Treaties; Sub-Committee on 
Customs Law; 5. Committee on National Centers of Legal Documentation 
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and Bibliographical Indices of Law Materials; 6. Committee on Comparative 
Constitutional Law; 7. Committee on Communications; 8. Committee on 
Industrial, Economic, and Social Legislation; 9. Committee on Penal Law 
and Procedure; 10. Committee on Territorial Waters and Ocean Fisheries; 
11. Committee on Admiralty Law; 12. Committee on Activities of Law- 
yers, Associations; 13. Section on Intellectual and Industrial Property; 16. 
Section on Municipal Law; 17. Committee on Post-War Juridical Problems. 

The Colegio de Abogidos de Lima has also arranged an interesting program 
of entertainment, including receptions by the Judges of the Supreme Court 
and other officials, visits to points of historic interest, and a trip to the 
region occupied by the Incas. 

As the American Society of International Law is a member of the IABA 
it is entitled to send delegates to the Conference. Persons interested in at- 
tending the meeting should communicate with Charles Cheney Hyde, 
President of the Society. Additional information may be obtained by com- 
municating with William Roy Vallance, Secretary-General, 314 Portland 
Building, 1129 Vermont Avenue, N. W., Washington, D. C. 

Roy VALLANCE 


MISCELLANEOUS NOTES 


A meeting of jurists interested in criminal law was held in Nuremberg on 
May 18 last to consider establishment of an international organization. The 
meeting was opened by Professor Donnedieu de Vabres, of France, and 
presided over by Mr. Francis Biddle, of the United States, in the absence 
of Count Carton de Wiart, of Belgium, the President of the International 
Association of Penal Law. Mr. V. V. Pella, Secretary-General of the Inter- 
national Bureau for the Unification of Criminal Law, was also present. It 
was felt that the organizations existing in the field failed any longer to meet 
the needs of the time; there was, however, no question for the moment of 
suppressing the existing organizations, which might profit from the new 
developments. It was desired to continue the collaboration of criminal 
lawyers begun at Nuremberg and compare experiences of criminal lawyers 
from all over the world, Anglo-Saxon and Slav as well as Latin. The or- 
ganization to be established should be unofficial in character and should 
probably have its seat in Paris. The question of a Central Committee and 
National Committees was discussed, the question of the publication of a 
Review, the holding of a periodic Congress, and the preparation of codes of 
criminal law and procedure. A Commission was created to study the whole 
problem and perhaps draft a Statute for the organization. 

Word has come that the Italian Institute for Legislative Studies in Rome 
has succeeded in maintaining its activities and something of its normal 
program throughout the war and is prepared to carry forward in the future 
the work carried on during the past twenty years. Former collaborators 
are urged to complete any studies undertaken and transmit them to the 
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Institute and jurists not hitherto associated with the Institute are invited 
to communicate with it with a view to future collaboration. The Institute 
on its part will resume transmission of its publications as soon as postal 
services permit. 

* * * 

Dr. Ervin Hexner wishes to add a footnote to the text of his Note on the 
Soviet Union and the International Monetary Fund in the July, 1946, issue 
of this JourRNAL, at the end of the first paragraph on page 638, to read: 
“The Statements of Certain Delegations contained on page 116 and following 
of United States Department of State Publication No. 2187, Conference 
Series No. 55, United Nations Monetary and Financial Conference, Washing- 
ton, 1944, contain the substance of these ‘reservations’.’’ He also wishes 
to revise note 1 on page 639 to read: “‘ Article XX, Section 3 (b) secures to the 
Soviet Union (as one of the five countries with the largest quotas according 
to Schedule A) the right to appoint a provisional executive director, provided 
she enters the Fund before January 1, 1946.’’ Finally the fifth sentence in 
the second paragraph on page 638 should have begun: ‘‘The Fund deals 
principally with restrictions on the making of payments. . . .” 

P. B. P. 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE Pertop May 16-Avausrt 15, 1946 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: C. J. EF. D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; C. S. Monitor, Christian Science Monitor; Cm/., Great 
Britain Parliamentary Papers by Command; Cong. Rec., Congressional Record; D. S. B., 
Department of State Bulletin; Ex. Agr. Ser., U.S. Executive Agreement Series; G. B. M.S., 
Great Britain Miscellaneous Series; G. B. 7. S., Great Britain Treaty Series; N. Y. T., New 
York Times; P. A. U., Pan American Union Bulletin; 7. 7. A. S., U. S. Treaties and other 
International Acts Series; U. N. A. J., United Nations, General Assembly, Journal; 
U. N.S. C. J., United Nations, Security Council, Journal; U. S. T. S., U. S. Treaty Series. 


August, 1943 
17—-May 30, 1946 Great Britain—PortuGaL. Completed arrangements for the use of 
facilities in the Azores by exchanges of notes. Texts: Portugal No. 3 (1946), 


Cmd. 6854. 


February, 1946 

27 CzECHOSLOVAKIA—HuonGarRyY. Signed agreement establishing a mixed commission 
for the exchange of populations. The agreement was ratified in May and the first 
meeting of the Commission was held in July. London Times, July 22, 1946, p. 3. 


May, 1946 
4/June 10 Boutvra—UNiIrTep Srates. Exchanged notes at Washington with regard to 
proposal that the most-favored-nation provisions of the Treaty of peace, friend- 
ship, commerce and navigation of May 13, 1858 between the U. 8S. and Bolivia 
shall not be understood to require the extension to Bolivia of advantages accorded 
to the Philippines by the U.S. Texts: D. S. B., June 16, 1946, p. 1049. 


Erxiopa—UNITED States. In reply to U. S. note of May 4, the Ethiopian note 
of July 4 stated that special trade privileges extended to the Philippines by the 
U, S. shall not be required by Ethiopia. Text: D. S. B., Aug. 4, 1946, p. 235. 


4/July 8 Norway—Unirep Srates. Exchanged notes at Washington specifying that 
the special concessions granted the Republic of the Philippines by the U. S. shall 
not require the extension to Norway of such privileges. Text of Norwegian 
note: D. S. B., July 7, 1946, p. 38. 


11 Be.erom—Unitep Srates. Exchanged notes at Washington confirming 
agreement that the special tariff arrangements accorded the Philippines by the 
U. S. will not be required for the Belgium-Luxembourg Customs Union. U. 8. 
note is similar to note sent to Bolivian Government on May 4. Text of Belgian 
note: D. S. B., July 14, 1946, p. 79. 


4/July 11 Spain—Unirtep States. Exchanged notes at Washington by which Spain 
agreed to special customs preferences granted the Philippines by the U. S. and 
disclaimed similar preferences for itself. Text of Spanish note: D. S. B., July 28, 
1946, p. 174. 


7-August 9 Eq@ypr—Great Britain. Great Britain offered to withdraw troops from 
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Egypt, provided a military alliance were set up. Text of British statement: 
N.Y. T., May 8, 1946, pp. 1, 2; London Times, May 8, 1946, p. 4. Treaty nego- 
tiations opened in Cairo, May 9. N.Y. T7., May 10, 1946, p. 11; London Times, 
May 10, 1946, p. 4. Egypt presented British mission with a draft treaty on July 
8. Summary of draft: London Times, July 10, 1946, p. 5. Discussion of pro- 
visions: N. Y. T., July 22, 1946, p. 8. The Union Jack was hauled down and the 
Egyptian flag was raised over the Cairo Citadel marking the end of a 64-year 
British occupation. N.Y. T., Aug. 10, 1946, p. 5. 


10-August 14 Pauestins. Arab League handed aide-mémoire to U. S. demanding the 
right to be heard on the recommendations of the Anglo-American Committee of 
Inquiry. N. Y. T., May 17, 1946, p. 1. Text: p. 6. U.S. note of May 17 
promised consultation. N. Y. T., May 18, 1946, p.9. Text: D. S. B., May 26, 
1946, p. 917. On May 20 the U. S. and Great Britain requested Arabs and Jews 
to submit by June 20 their formal views on the Committee’s report. N. Y. T., 
May 21, 1946, p. 12. Text of the request: N. Y. 7., May 22, 1946, p. 8; D. S. B., 
June 2, 1946, pp. 956-957. Arab Higher Committee’s memorandum to Great 
Britain and the U. S. urged withdrawal of all foreign troops, establishment of an 
Arab state in Palestine, abrogation of the League of Nations mandate over Pales- 
tine, etc. London Times, May 25, 1946, p. 4. On June 11 President Truman 
appointed a Cabinet Committee on Palestine and Related Problems, composed 
of the Secretaries of State, War and Treasury. Text of Executive Order 9735 
establishing the Committee: D. S. B., June 23, 1946, pp. 1089-1090; 11 Federal 
Reyister 6481. Foreign Minister Bevin rejected June 12 the Committee of In- 
quiry’s proposal for immediate immigration of 100,000 Jews. N.Y. T., June 13, 
1946, p. 1. Arab League sent note to Great Britain and the United States chal- 
lenging the right of the U. S. to take action in Palestine prior to presentation of the 
case to the United Nations. Summary: London Times, July 9, 1946, p. 4. By 
notes of June 19 and 25 respectively, the Iraqi and Egyptian Governments de- 
manded that the British install a new régime in Palestine and abide by terms of 
the British White Paper of 1939. The texts of these notes were sent to the United 
Nations Secretariat for communication to members and were released July 23. 
N.Y. T., July 24, 1946, pp. 1, 4. Texts: p. 4. Experts, representing the U. S. 
Cabinet Committee on Palestine arrived in London July 12 for discussions which 
closed July 27. London Times, July 13, 1946, p. 4; N. Y. T., July 28, 1946, p. 29. 
U. 8. members of the group: D. S. B., July 21, 1946, p. 107. British White Paper 
accusing Jewish organizations of instigating recent violence in Palestine was 
presented to Parliament July 24. N.Y. T7., July 25, 1946, pp. 1, 9. Text: p. 8. 
Anglo-American Cabinet Committee’s report was understood to recommend a 
federalist constitution for the country, with Arab and Jewish provinces. N.Y. T., 
July 26, 1946, pp. 1,4. Map: p. 1; and July 28, 1946, sect. 4, p.4. Arab Higher 
Executive in a communiqué stated its refusal to participate in a conference where 
the Zionists were represented and announced its opposition to a partition of 
Palestine. N. Y. T., July 28, 1946, p. 1. The White House announced July 31 
that the members of the American group had been recalled to Washington for 
consultation. London Times, Aug. 1, 1946, p. 4. They will probably return to 
London for further work. N.Y. T., Aug. 1, 1946, p. 1. Text of statement: pp. 1, 
10. On July 31 the British Government announced its acceptance of the recom- 
mendations of the Anglo-American expert delegations. London Times, Aug. 1, 
1946, p. 4. Summary of recommendations: p. 4. It was announced Aug. 2 
that Saudi Arabia, Trans-Jordan, Syria and Lebanon had accepted the British 
invitation to the London conference on Palestine. N.Y. T., Aug. 3, 1946, p. 8; 
London Times, Aug. 3, 1946, p. 4. Jewish Agency Executive rejected the Anglo- 


CHRONICLE OF INTERNATIONAL EVENTS 825 


American proposals for dividing Palestine. N.Y. T., Aug. 6, 1946, p. 1; London 
Times, Aug. 6, 1946, p. 4. Vice President of Arab Higher Executive rejected 
invitation to a conference in which the basis of discussion would be the proposed 
federal plan. London Times, Aug. 9, 1946, p. 3. British Government announced 
Aug. 12 its decision to bar all “illegal’’ immigration to Palestine and to trans-ship 
to Cyprus those entering against regulations. London Times, Aug. 13, 1946, 
p. 4. Seven Arab League Foreign Ministers announced acceptance of invitation 
to a conference in London on the future of Palestine. N. Y. 7., Aug. 14, 1946, 
p. 2. Maps showing areas of partition proposed by Anglo-American Cabinet 
Committee and Jewish agency for Palestine: N. Y. T., Aug. 18, 1946, sect. 4, p. 5. 


16 ALIEN Property. President Truman issued Executive Order designating the 
Alien Property Custodian to administer the return of property seized under the 
Trading with the Enemy Act, as amended, and to allow restitution on condition 
that the return is in the interest of the United States. N.Y. 7., May 17, 1946, 
p. 13. 


16 Be.aium—NETHERLANDS. Signed cultural relations agreement at The Hague. 
N.Y. T., May 17, 1946, p. 6. 


16/June 1 Reruaess & Disputacep Persons. Russian member of the United Nations 
Special Committee on Refugees and Displaced Persons stated that his country 
would probably not join a recommended new refugee organization unless the 
other countries agreed to a census of displaced persons. N. Y. T., May 17, 1946, 
p. 5. On June 1 the Committee issued a report in which the term refugee was 
defined. N.Y. T., June 2, 1946, p. 33. 


16-July 24 Unitrep Nations. Security Council. Adopted May 16 certain rules of 
procedure. N. Y. T., May 17, 1946, p. 1. Text: D. S. B., June 2, 1946, pp. 
942-945. On May 20, Mr. Ala of Iran notified the Council that his Government 


had been unable to investigate conditions in Azerbaijan. N. Y. T., May 21, 
1946, p. 1. Text of letter: p. 6. No trace of Russian troops or equipment in 
Iran was reported by that country’s delegate May 21. N.Y. T., May 22, 1946, 
p. 1. Text of letter: p.2. Voted May 22 to keep the Iranian case on the agenda 
indefinitely. N. Y. 7., May 23, 1946, p. 1. Mr. Lie made public on May 28 
the Siamese appeal for United Nations assistance in re-establishing peace between 
France and Siam. N. Y. T., May 29, 1946, p. 1. Text: p. 8. The Subcommis- 
sion’s report on the Franco Government in Spain was made public June 1. Text: 
N. Y. T., June 2, 1946, p. 32. The resignation of Edward R. Stettinius was ac- 
cepted by President Truman June 3. JN. Y. 7., June 4, 1946, p. 9: D. S. B., June 
9, 1946, p. 989. Senator Warren R. Austin, named to succeed Mr. Stettinius, 
will take office at the expiration of his term in the Senate. WN. Y. T., June 6, 1946, 
p. 1. The Spanish Government’s declaration denied United Nations’ jurisdiction 
in Spain’s internal affairs, pp. 1, 2. Voted June 6 to permit the Secretary 
General to intervene in any Council debate. N. Y. T., June 7, 1946, pp. 1, 9. 
Voted June 10 to permit Canada to participate without vote in the Council’s 
deliberations on international control of atomic energy. Mr. Gromyko tried to 
veto this but was overruled on the grounds that it was a procedural question. 
N. Y. T., June 11, 1946, pp. 1, 6. Russia voted June 18 against the proposal to 
send the Spanish question to the General Assembly at its next session. WN. Y. T., 
June 19, 1946, p. 1. Adopted resolution June 26 keeping the question of the 
Franco régime on the agenda, The Chairman ruled that all five Great Powers 
must consent to the Council’s vote that a matter was not subject to the veto; thus 
deciding whether the subject under discussion was a matter of “procedure” or 
“substance.” N. Y. T., June 27, 1946, pp. 1, 3. Voted to extend by 20 days 
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from July 15 the period in which new applications for membership may be con- 
sidered. This extension is made possible by the postponement of the General 
Assembly from Sept. 3 to 23. N.Y. T., July 25, 1946, p. 3. 


16-August 12 Inp1a. British Cabinet Mission to India prepared proposal for an in- 


dependent union of all India, with common conduct of foreign affairs, defense and 
communications, with the federal government having tax authority in those fields. 
Local governmental affairs would be left to the individual states. N.Y. T7., May 
17, 1946, p. 1. Text of White Paper: p. 2; London Times, May 17, 1946, p. 3; 
Cmd. 6821. Mr. Jinnah of the Moslem League issued statement May 22, ex- 
pressing doubts of plan. N. Y. 7., May 23, 1946, p. 2. Moslem League’s 
Council accepted plan June 6. N.Y. 7., June 7, 1946, p. 1. Executive Com- 
mittee of the Congress Party rejected June 13 the plan for an interim government. 
London Times, June 14, 1946, p. 4; N. Y. T., June 15, 1946, pp. 1, 8. Nomina- 
tions of members of an interim government were presented by Great Britain 
June 16. Text of British Viceroy’s and Cabinet Mission’s statement: N. Y. 7., 
June 17, 1946, p. 8; Govt. of India. Information Services (Washington) [Release] 
June 18, 1946, pp. 1-2. Congress Party rejected June 24 British proposals for a 
temporary government pending the drafting of a new constitution. N. Y. T., 
June 25, 1946, p. 1. Moslem League accepted interim government plan June 25. 
London Times, June 26, 1946, p. 4. Text of official statement on plans for the 
interval preceding the interim government: London Times, June 27, 1946, p. 4. 
The Viceroy named a “caretaker’’ government of eight men to serve on his Execu- 
tive Council. Members: N. Y. T., June 30, 1946, p. 14; London Times, July 1, 
1946, p. 4. Moslem League announced July 9 it was preparing to re-examine 
the British long-term plan which it had previously accepted. N. Y. T., July 10, 
1946, p. 4. British Government issued July 10 two White Papers on the nego- 
tiations. N.Y. T7., July 11, 1946, p. 3; London Times, July 11, 1946, p.3. Texts: 
Cmd. 6861 and 6862. Chart of machinery and procedure to formulate new con- 
stitution: D. S. B., July 7, 1946, pp. 22-23. On July 29 the Moslem League, 
reversing its decision of June 6, refused the Cabinet Mission’s plan, and set up a 
committee to organize the Moslems for a struggle to be launched ‘‘as and where 
necessary.”” London Times, July 30, 1946, p. 4; N. Y. T., Juiy 30, 1946, pp. 1, 8. 
On Aug. 10 the Indian Party Working Committee re-affirmed its acceptance of 
the proposals and appealed to Moslems to codperate in making the Constituent 
Assembly a success. N. Y. 7., Aug. 11, 1946, p. 16. Viceroy Lord Wavell an- 
nounced that the All-India Congress Party had accepted an invitation to form a 
government to rule India until a constitution has been drawn up. London 
Times, Aug. 13, 1946, p. 4. 


17 ARGENTINA—-GREAT Briratn. Signed air transport agreement. Discussion of 


terms: N. Y. T., July 14, 1946, p. 11. Text, with annexed exchange of notes: 
Argentina No. 1 (1946), Cmd. 6848. 


17/28 German OccupaTION. Codrdinating Committee of the Allied Control Authority 


17-July 


appointed a four-power disarmament commission to visit each of the four zones 
to inspect the progress of German disarmament. WN. Y. 7., May 18, 1946, p. 6. 
The Commission failed to reach agreement. C.J. E. D., May 27/June 9, 1946, 
p. 316. 


22 INTERNATIONAL MILITARY TRIBUNAL (Far East). Dismissed all defense 
motions attacking jurisdiction of the Court. N.Y. 7., May 17, 1946, p. 3. On 
June 4 the Allied Chief Prosecutor began his opening statement. WN. Y. 7., June 
4, 1946, p. 17. The trial of Premier Tojo and 25 other Japanese leaders accused 
of being war-makers opened in Tokyo June 13. WN. Y. 7., June 13, 1946, p. 8. 
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Resignation of John P. Higgins (U. S.) was announced June 25. WN. Y. 7., June 
26, 1946, p. 12. Myron C. Cramer was named to succeed Mr. Higgins July 11. 
N.Y. T., July 12, 1946, p. 9. He was seated July 22. N.Y. T., July 23, 1946, 
p. 4. 


20 Unitep States—Yveostavia. U. S. note, replying to Yugoslav note of March 
27, which protested Allied administration of Venezia Giulia, called attention to 
uncooperative attitude of the Yugoslav Government in specific and general in- 
stances. Text: D. S. B., Sept. 1, 1946, pp. 409-411; N. Y. 7., Aug. 20, 1946, p. 4. 


20-23 British CoMMONWEALTH CONFERENCE. Resumed discussions May 20 after a 
fortnight’s recess. N. Y. T., May 21, 1946, p. 4. Discussed atomic energy. 
London Times, May 23, 1946, p. 4. Closed May 23. WN. Y. T., May 24, 1946, 
p. 11. Text of official announcement issued after the final session: London 
Times, May 24, 1946, p. 4. 


20-27 Foop CoNFERENCE. Met in Washington under auspices of the U. N. Food & 
Agriculture Organization, with 18 nations represented. Herbert Hoover ad- 
vocated a one-man administration to direct famine relief on Sept. 1, under auspices 
of the F. A. O. or U. N. Security Council. N.Y. T., May 21, 1946, p. 1. Text 
of President Truman’s message: p. 10. On May 27 it ordered established within 
15 days a 20-nation combined food board to control the world’s food. N. Y. T., 
May 28, 1946, p. 5. 


21-31 AGRICULTURE CONFERENCE. 31 nations were represented at a meeting of the In- 
ternational Conference of Agricultural Producers in London, working to establish 
an international federation of food producers. Objectives: London Times, May 
22, 1946, p. 4; N. Y. T., May 22, 1946, p.12. Voted May 31 to form a permanent 
federation, and the meeting resolved itself into the first meeting of the Interna- 
tional Federation of Agricultural Producers, electing James Turner of the United 
Kingdom as President. N.Y. T., June 1, 1946, p. 6. 


21—June 7 INTERNATIONAL CivIL AVIATION ORGANIZATION (Provisional). More than 40 
nations were represented at the opening session of the Assembly in Montreal. 
U. S. urged filling the place on the Council which unofficially had been reserved 
for Russia. N. Y. 7., May 22, 1946, p. 4. M. de Brouckére of Belgium was 
elected president of the interim assembly. Elected 5 vice presidents. Approved 
Italian request for observers. Received report of Air Transport Committee. 
London Times, May 24, 1946, p. 3. U.S. delegation: D. S. B., May 26, 1946, pp. 
886-887. Voted June 6 to retain Montreal as permanent headquarters and 
admitted Ireland to the Council. N. Y. T., June 7, 1946, p. 12. Adjourned 
June 7. N.Y. T., June 8, 1946, p. 2. Summary of conference: C. A. A. Journal 
(Washington) July 15, 1946, p. 85. 


21-June 27 GERMAN Property. U.S. Department of State announced May 21 general 
agreement by which the U. S., Great Britain and France would share division of 
German holdings in Switzerland and of gold received by Switzerland from Ger- 
many. N.Y. 7., May 22, 1946, p. 13; D. S. B., June 2, 1946, p. 955. On May 26 
France, Great Britain, Switzerland and the U. 8S. signed agreement in Washington 
giving half the Nazi German assets in Switzerland to the Allies and more than 
$58,000,000 gold looted from occupied countries and stored in Switzerland. Sum- 
mary: N. Y. 7'., May 27, 1946, p. 30. The Swiss National Council and Council 
of States ratified the agreement on June 26 and 27. N.Y. T., June 27, 1946, p. 5; 
June 28, p.11. Text of agreement: D. S. B., June 30, 1946, pp. 1121-1124. 


25-June 21 Unirep Nations. Economic and Social Council. Met in New York. 
N. Y. T., May 26, 1946, p. 1. Members: p. 12. Voted June 17 that members of 
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all Council commissions should sit as governmental representatives. N.Y. T., 
June 18, 1946, p. 1. Voted June 18 to extend international relief to Jews from 
Germany and Austria, also to foreigners and stateless persons who were compelled 
to go to those two countries. N.Y. 7., June 19, 1946, p.3. Adopted June 20 a 
draft constitution of the International Refugee Organization to be set up to assist 
Europe’s and Asia’s refugees. N.Y. 7., June 21, 1946, p. 4. Rejected proposal 
June 21 to give the privileges of a non-voting member to the World Federation of 
Trade Unions. WN. Y. T., June 22, 1946, p. 6. 


26—August 26 France—Stam. French troops were reported May 26 to have invaded 
Siam. WN. Y. T., May 27, 1946, pp. 1,4. French communiqué on May 30 denied 
~2ggression, but admitted some troops had crossed the line while pursuing “rebels.” 
N. Y. T., May 31, 1946, p. 6. Text of French version of the border incident: 
London Times, May 29, 1946, p. 3. In a memorandum to the United Nations on 
May 31, Siam accused French forces from Indo-China of looting. N.Y. 7., June 
1, 1946, p. 5. On July 15 Siam asked the Security Council to intervene in the 
dispute. London Times, July 17 1946, p. 3; N. Y. T., July 16, 1946, p. 2. Text 
of Siamese note: p. 2. Announcement made August 7 that France “‘has suggested 
that their dispute be adjudicated by the International Court of Justice.” Siam 
has not indicated whether this will be satisfactory. N.Y. 7., Aug. 7, 1946, p. 13. 
France notified the U. S. on August 26 of its decision to withdraw offer of arbitra- 
tion by the International Court of Justice. The U. S. had been acting as inter- 
mediary in the matter. France also announced that any recourse by Siam to 
the Security Council would be unacceptable. N.Y. 7., Aug. 27, 1946, p. 12. 


27-June 17 Roumanta. Great Britain and the United States handed parallel notes to 
Rumania accusing the Government of ‘‘a form of censorship”’ which prevented 
prompt and full distribution of Secretary Byrnes’ and Senator Vandenberg’s 
addresses, of failure to call regular Cabinet meetings, of government monopoly 
of broadcasting facilities, etc. N. Y. T., May 28, 1946, p. 10; London Times, 
June 1, 1946, p. 4. Text of U. S. note: N. Y. T., June 1, 1946, p. 6; D. S. B., 
June 9, 1946, pp. 1007-1008. Text of Rumanian reply, made public June 7: 
N. Y. T., June 8, 1946, p. 8; D. S. B., June 16, 1946, p. 1048. New Anglo- 
American notes were presented June 14. WN. Y. T., June 16, 1946, p. 8. Texts: 
June 18, p.6. U.S. note: D. S. B., June 30, 1946, p. 1125. British note: London 
Times, June 18, 1946, p. 3. Rumanian note of June 17 challenged U. S. and 
British right to question conditions in Rumania independently of Russia. 
N. Y. T., June 20, 1946, p. 11. Text: D. S. B., June 30, 1946, pp. 1125. 


28 PHILIPPINE COMMONWEALTH. Manual A. Roxas took office as_ President. 
N.Y. T., May 28, 1946, p. 8. 


28/August 1 France—UNITED States. Signed agreements providing for over-all set- 
tlement of their war accounts and an advance of additional credits to France of 
nearly 1% billion dollars. N. Y. 7., May 29, 1946, pp. 1, 18. Texts: p. 12; 
D. S. B., June 9, 1946, pp. 994-1000. Erratum: D. S. B., June 30, 1946, pp. 
1127-1128. The French Constituent Assembly ratified the agreements August 
Ist. N.Y. 7., Aug. 2, 1946, p. 3. 


28-30 Aras Ruuers. Seven Arab kings and presidents met at Cairo. N. Y. T., May 
29, 1946, p. 11. The 2-day meeting closed May 29. The day after adjournment 
a communiqué was issued which pledged support of the United Nations, approved 
evacuation of British forces from Egypt and achievement of Egyptian inde- 
pendence, and warned that Jewish immigration into Palestine might create bad 
consequences. N.Y. 7., May 31, 1946, pp. 1, 9; London Times, May 31, 1946, 


p. 4, 
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29 ALIEN Property. The State and Treasury Departments and the Alien Property 
Custodian announced that property in the U. S. may now be released to refugees 
from Germany and Japan, who are not residing in Germany, Japan, Italy, Ru- 
mania, Hungary or Bulgaria. D.S. B., June 9, 1946, p. 1011. 


29 JAPANESE Occupation. Allied Council for Japan took up the study of rural land 
reforms, disposal of Government property and relations of Japanese labor unions 
with foreign unions. WN. Y. T., May 30, 1946, p. 16. 


30 UniTep Nations—INTERNATIONAL LABOR ORGANIZATION. Signed draft agree- 
ment which would make the I. L. O. a specialized agency of the United Nations. 
The agreement requires approval of the United Nations General Assembly and 
the International Labor Conference. N.Y. T7., May 31, 1946, p. 7. 


June, 1946 
1-22 CoprriaHt CoNFERENCE. Inter-American Conference of Experts on Copyright 
was held in Washington. Signed convention on the rights of the author in literary, 
scientific and artistic works. Spanish texts of acts and documents: P. A. U. 
Serie sobre Congresos y Conferencias No. 50 (Spanish series). 


5 Canapa—GreaT Britain. Signed agreements in London for the avoidance of 
double taxation and the prevention of fiscal evasion (1) with respect to taxes on 
income, and (2) with respect to duties on the estates of deceased persons. Texts: 
Canada. Treaty Series, 1946, Nos. 17-18. 


6/July 25 Great Brirain—Unitep Srates. Signed protocol at Washington modifying 
the convention of Apr. 16, 1945 regarding avoidance of double taxation with 
respect to taxes onincome. D.S. B., June 16, 1946, p. 1052; London Times, June 
12, 1946, p. 3. Text of protocol: D. S. B., June 23, 1946, p. 1088; Cong. Rec. 
(daily) June 11, 1946, p. 6789; U. S. No. 1 (1946), Cmd. 6859. Exchanged rati- 
fications July 25 at Washington of the convention concerning taxes on income 
(Apr. 16, 1945) and its protocol (June 6, 1946), and of the convention concerning 
taxes on estates of deceased persons (Apr. 16, 1945) D. S. B., Aug. 4, 1946, p. 238. 


8—July 6 Aras Leacur. Extraordinary session opened at Bludan, Syria, on June 8. 
The Grand Mufti, it was announced, had quit France. N. Y. T., June 9, 1946, 
p. 23. Adopted June 13 resolutions threatening to arm Arabs unless Palestinian 
Jews were disarmed by the British, and adopted a 10-point program for Palestine. 
N.Y. T., June 14, 1946, p. 6. Ordered dissolution on June 12 of the Arab Higher 
Committee, and Higher Front (founded June 3) and approved an Executive 
Committee with the Grand Mufti as its spiritual leader. N. Y. 7., June 13, 
1946, p. 5; C. I. BE. D., June 10/23, 1946, p. 359. 


10/16 Stam. King Ananda Mahidol was found dead. His younger brother was named to 
succeed him. WN. Y. 7., June 10, 1946, p. 1. Parliament named on June 16 a 
permanent two-man regency council. WN. Y. 7., June 16, 1946, p. 8. 


11 FrancE—UNITEpD States. State Department announced the drafting of a new 
treaty for the avoidance of double taxation on incomes. WN. Y. 7., June 13, 
1946, p. 2. Texts of notes exchanged May 6 and 31: D. S. B., July 7, 1946, pp. 
40-42 


11-13 Iraty. Results of the referendum [June 2] on the future of the government were 
proclaimed June 11. London Times, June 11, 1946, p. 4. The Council of Min- 
isters in an order of the day June 12 authorized Premier Alcide de Gasperi to 
assume the powers of provisional Chief of State. N. Y. T., June 13, 1946, p. 2. 
King Humbert departed for Portugal June 13 after signing a proclamation alleging 
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fraudulent elections. N. Y. 7T., June 14, 1946, p. 1. Excerpts: p. 3; London 
Times, June 14, 1946, p. 4. Elections were held June 2. 


11-July 17 Mrartovics, Drasa. Went on trial at Belgrade, charged with enemy col- 
laboration and treason. N.Y. 7., June 12, 1946, p. 1. Found guilty on July 15 
by the Supreme Military Tribunal, he was sentenced to be shot. C. J. E. D., 
July 8/21, 1946, p. 423. The sentence was carried out July 17. London Times, 
July 18, 1946, p. 4. 


12 Atomic Enerey. At first session of the United Nations Commission on 
Atomic Energy Bernard M. Baruch proposed creation of a group to have world 
control, with veto rights waived. N. Y. 7., June 15, 1946, p. 1. Text: p. 4; 
Cong. Rec. (daily) June 17, 1946, pp. A3703-A3705; D. S. B., June 23, 1946, pp. 
1057-1062. Delegates and advisers: p. 1076. Russian proposal for destruction 
of present atomic bombs and cessation of further production within 90 days after 
ratification of an international convention outlawing atomic warfare was pre- 
sented. N.Y. T., June 21, 1946, p. 1. Text of proposal and draft convention: 
p. 4. Set up June 25 ‘a committee of the whole” to prepare a draft plan for 
world control and development of atomic energy. WN. Y. T., June 26, 1946, pp. 
1,7. U.S. submitted a memorandum July 2 outlining a method for implement- 
ing its plan for international control. Excerpts: N. Y. T., July 3, 1946, p. 3. 
Text: D. S. B., July 21, 1946, pp. 96-98. U.S. memorandum no. 2 was submitted 
July 5 to the Commission. Text: pp. 98-102. The Commission’s rules of pro- 
cedure were approved July 10 by the Security Council. N.Y. 7., July 11, 1946, 
pp. 1,6. On July 12 the Commission created 3 new subcommittees for a detailed 
study ‘‘of actual control measures and their applications.”” N. Y. 7., July 13, 
1946, p. 1. U.S. memorandum no. 3 on operations of the American plan was 
presented to the Working Committee. Summary: N. Y. 7., July 14, 1946, p. 1; 
July 15, p. 3; London Times, July 15, 1946, p. 3. Text: D. S. B., July 21, 1946, 
pp. 102-106. 


15 ». Eaypt—Unirep Srates. Signed at Cairo, (1) an agreement providing for the 
sale of U. S. surplus military property to Egypt and (2) a bilateral air transport 
agreement. N. Y. 7., June 16, 1946, p. 20. Two other agreements concerned 
operation of U. S. military aircraft in Egypt, and the maintenance, operation and 
use of an airfield at Cairo. Partial text of air transport agreement: D. S. B., 
June 23, 1946, p. 1088. 


12 or Foreign Ministers. Re-assembled in Paris on June 15. 
N. Y. T., June 16, 1946, p. 1; London Times, June 17, 1946, p. 4. On June 18 
Russia blocked proposal to drop all reparations claims against Italy. London 
Times, June 19, 1946, p. 4. Agreed June 27 to give the Dodecanese Isles to 
Greece, and the Tenda and Briga regions of Italy to France. N.Y. T., June 28, 
1946, p. 1; London Times, June 28, 1946, p. 4. Approved July 1 a French- 
proposed boundary between Italy and Yugoslavia. WN. Y. 7., July 2, 1946, pp. 
1,11. Voted July 3 to internationalize Trieste under the U. N. Security Council. 
Text of documents approved: N. Y. 7., July 4, 1946, p. 2. Decided July 4 to 
award Russia $100,000,000 in reparations from Italy, some of the amount to be 
paid from current production after two years. N.Y. T., July 5, 1946, pp. 1, 2. 
Adopted July 9 provisional rules of procedure for the peace conference and the 
French Government issued the invitations. London Times, July 9, 1946, p. 4; 
N.Y.T., July 10, 1946, p. 1. Russians put forth claim to $10,000,000,000 repara- 
tions from Germany, pp. 1, 6. Mr. Molotov urged revision of U. S. proposal for 
treaty guaranteeing German disarmament, pp. 1,6. Text of Russian plan for the 
future of Germany: p. 4. On July 11 Secretaries Bevin and Byrnes urged the 
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economic unification of the occupation zones in Germany. Summary of state- 
ments: London Times, July 12, 1946, p. 4. Text of Byrnes’ statement: N. Y. T., 
July 12, 1946, p. 2. Text of Byrnes’ statement of July 11 on Russian reparation 
demands: N. Y. T., July 13, 1946, p. 4. Text of Didault’s statement of French 
views on Germany: p. 4. Mr. Bevin offered a definition of German assets in 
Austria. Text: London Times, July 15, 1946, p. 3. Mr. Molotov rejected Mr. 
Byrnes’ unification plan and the meeting adjourned July 12. N.Y. T., July 13, 
1946, p. 1; London Times, July 13, 1946, p.4. Text of Mr. Byrnes’ report on the 
meeting: NV. Y. T., July 16, 1946, p. 4; Cong. Rec. (daily) July 16, 1946, pp. A4387- 
A4389; D. S. B., July 28, 1946, pp. 167-172. Texts of Mr. Vandenberg’s and Mr. 
Connally’s reports: Cong. Rec. (daily) July 16, 1946, pp. 9185-9191 and July 19, 
pp. 9545-9549. Excerpts: N. Y. 7, July 17, 1946, p. 4 and July 20, p. 4. Draft 
texts of peace treaties for Italy, Hungary, Rumania, Bulgaria and Finland, as 
drawn by the Council, together with ‘‘in extenso” views of the four delegations on 
points still in dispute were handed to French Government for dispatch to nations 
invited to the conference. N. Y. T., July 19, 1946, p. 1. Draft texts of Hun- 
garian, Rumanian, Bulgarian and Finnish treaties: VN. Y. T., July 31, 1946, pp. 
15-21. Summary of terms: London Times, July 31, 1946, p. 8. Text of treaty 
for Italy: N. Y. T., July 27, 1946, pp. 7-10. 


17-August 10 AustTRIAN Occupation. Soviet representative in Vienna published June 17 
a summary of Soviet note of May 10 concerning taking of German property in 
Austria. C.J. E. D., June 10/23, 1946, p. 342. Members of the Allied Council 
for Austria signed agreement at Vienna on June 28 regarding control machinery 
in Austria. Text: D. S. B., July 28, 1946, pp. 175-178. Russian occupation 
authorities’ order of June 27 requiring surrender to them of German property in 
eastern Austria was published July 6. C.J. FE. D., June 24/July 7, 1946, p. 374. 
Text D. S. B., July 21, 1946, p. 123. General Clark protested July 7 against 
Russian seizure of industrial property in Austria without consultation with the 
Allied Council. C.J. E. D., June 24/July 7, 1946, p. 374. General Clark de- 
livered note to Chancellor Figl of Austria conveying a message from President 
Truman, stating the U. 8. would recognize only removals of ‘‘German assets” in 
Austria which conform to the United Nations declaration of 1943 on forced 
transfer and the Moscow Declaration, and offering to turn over to the Austrian 
Government, as trustee, all German assets in the U.S. zone. N.Y. T7., July 11, 
1946, pp. 1, 4. Text: D. S. B., July 21, 1946, pp. 123-124. Edwin W. Pauley 
in a press conference in Vienna stated July 17 that at the Potsdam meeting the 
term ‘‘German assets” was discussed and agreed upon as ‘“‘nothing essential to 
the Austrian economy that would have greater value to Austria if left than to 
other claimants if taken.” N.Y. 7., July 18, 1946, p. 6. Russia sent July 18 
to Austria a note reiterating its unchanging policy regarding German property. 
Text was not released. N.Y. 7., July 19, 1946, p. 1. Austrian Cabinet voted 
July 23 to stand firm in opposition against Russian property seizures and drafted 
a note to the Soviet commander stating its position. N. Y. 7., July 24, 1946, 
p. 8. It was announced July 24 that the Russian occupation authorities had 
sent two notes to Austria forbidding the nationalization of any industries Russia 
may claim under the Potsdam agreement. N.Y. 7., July 25, 1946, p.6. Austrian 
Parliament passed unanimously on July 26 a law nationalizing certain properties, 
among which are some already confiscated or earmarked for Russian reparations. 
During the debate two Russian notes [above] were read. N. Y. 7., July 27, 
1946, pp. 1, 11. Russian authorities arrested 5 Austrian officials who opposed 
land seizures by the Russians. N. Y. 7., July 28, 1946, p. 1. The Allied Council 
refused Aug. 9 to void the nationalization law and the Soviet representative 
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reserved the right to defy the law in the Russian zone. WN. Y. T., Aug. 10, 1946, 
p. 1. Russian commander in Austria issued statement that British and American 
support of the Austrian nationalization law was a breach of the agreements 
reached at Yalta and Berlin. N.Y. T., Aug. 11, 1946, p. 37. 


19-July 22 Heautu ConFERENCE. Met in New York. N. Y. T7., June 20, 1946, p. 6. 
Chose Dr. T. C. Parran as President. Chinese delegate urged opening member- 
ship to all nations. N. Y. 7., June 21, 1946, p. 4. U.S. delegation: D. S. B., 
June 23, 1946, pp. 1076-1077. Voted July 2 that the Pan American Sanitary 
Bureau would be gradually integrated into the new world health organization. 
N. Y. T., July 3, 1946, p. 4. Voted July 10 that the proposed world health 
organization should have extensive regulatory powers. WN. Y. 7., July 11, 1946, 
p. 6. Elected members of the Interim Commission of the World Health Organ- 
ization. N.Y. T., July 19, 1946, p. 6. 61 nations signed the constitution of the 
World Health Organization on July 22. Only the British and Chinese signatures 
are not subject to ratification. N. Y. 7., July 23, 1946, p. 9; United Nations 
Weekly Bulletin (N. Y.) Aug. 3, 1946, p. 4. Text: D. S. B., Aug. 4, 1946, p. 211. 


20 Foop. International Emergency Food Council held first meeting in Washington. 
19 nations have accepted membership in addition to Argentina which did not send 
credentials in time for its representative to participate. The new group is a suc- 
cessor to the Combined Food Board, a war-time agency composed of Great Britain, 
Canada and the United States. N.Y. 7'., June 21, 1946, p. 3. Elected as Presi- 
dent Dennis A. Fitzgerald of the U.S. WN. Y. T., June 22, 1946, p. 2. Brief 
summary of the meeting: F. A. O. Information Service Bulletin (Washington) 
Aug. 5, 1946, pp. 1-2. List of accepted members as of Aug. 9: D. S. B., Aug. 25, 
1946, p. 363. 


21/July 11 Japan. U.S. Department of State made public a draft treaty on the dis- 
armament and demilitarization of Japan. Text: D. S. B., June 30, 1946, pp. 
1113-1114; N. Y. T., June 22, 1946, p. 3. The State Department announced 
July 11 receipt of favorable replies from Great Britain and China concerning the 
draft treaty, and stated that no reply had been received from Russia. London 
Times, July 13, 1946, p. 3; C. I. E. D., July 8/21, 1946, p. 423. 


22-August 14 Cnina. Three delegates, negotiating with General George C. Marshall on 
peace moves, met for the first time at Nanking. London Times, June 24, 1946, 
p. 3. On July 22 Mme. Sun Yat-sen, in a message to Secretary of State Byrnes 
and other government and labor leaders and the press, asked that the U. S. with- 
draw its forces and aid to China until a representative government is established 
there. London Times, July 23, 1946, p. 3; N. Y. T., July 23, 1946, pp. 1, 5. 
Excerpts: p. 5. On July 27 the Chinese Minister of Information rejected a pro- 
posal of General Chou En-lai for an unconditional halt to the spreading warfare in 
China “because it would maintain present chaotic conditions.” N.Y. 7., July 
28, 1946, pp. 1, 24; London Times, July 29, 1946, p. 3. On August 10 General 
Marshall and Ambassador Stuart issued statement admitting failure to find 
peaceful settlement of differences between Chinese Government and the Com- 
munists. N.Y. 7., Aug. 11, 1946, pp. 1, 19; London Times, Aug. 12, 1946, p. 3. 
Text: D. S. B., Aug. 25, 1946, p. 384. Text of Generalissimo Chiang’s message 
of August 14 to the people urging national unity: N. Y. 7., Aug. 14, 1946, p. 12. 


24 Great BritaIn—Po.anp (National Unity Govt.). Signed agreement for the set- 
tlement of the outstanding debts to Great Britain and the return of Polish gold 
stored in Great Britain. N.Y. T., June 25, 1946, p. 7; London Times, June 25, 
1946, p. 3. Text: Poland No. 1 (1946), Cmd. 6864. 
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24 UNITED MARITIME ConsULTATIVE CouNncIL. Closed its first session in Amsterdam. 
Summary of action, list of countries represented, etc.: D. S. B., July 14, 1946, 
pp. 64-65. 


26/August 9 Pouanp (National Unity Govt.)—Unirep Sratres. U. S. Department of 
State directed June 26 the restoration of the 50 million dollar credit arrangement, 
originally granted on Apr. 24, for the purchase of U. S. surplus property abroad. 
The additional credit of 40 million dollars previously agreed upon was not rein- 
stituted however. N. Y. T., June 27, 1946, p. 5. On'‘Aug. 9 the U. S. unfroze 
the 40 million dollar credit after receiving the texts of hitherto secret Polish trade 
agreements with Russia, Hungary, Rumania, Sweden, Denmark and Norway. 
N.Y. T., Aug. 10, 1946, p. 4; D. S. B., Aug. 18, 1946, p. 335. 


July, 1946 

1-August 10 German Occupation. French Government announced proposals for the 
future of Germany. Summary: C. J. EZ. D., June 24/July 7, 1946, pp. 375- 
376. British Government decided July 16 to begin discussions on economic 
coéperation between British and American zones. WN. Y. T., July 17, 1946, p. 5. 
British zone was reorganized into a single district in its political structure. Lon- 
don Times, July 18, 1946, p. 3. General McNarney told the Allied Control 
Council that the United States would join its zone of Germany with any or all of 
the other zones to form an economic unit. N. Y. T., July 21, 1946, p. 21. It was 
announced July 21 that France does not accept the proposals for the economic 
unification of Germany made by the U. 8. because she wishes the Ruhr and west 
bank of the Rhine taken from Germany. UN. Y. T., July 22, 1946, p. 2. Sum- 
mary of the French plan for internationalization of the Ruhr: London Times, 
July 22, 1946, p. 3. French military governor in Germany announced on July 22 
the incorporation of 79 Rhineland districts into the Saar territory. N.Y. T7., July 
23, 1946, p. 3; London Times, July 24, 1946, p. 3. M.S. Szymezak was ap- 
pointed July 24 to be U. S. director in charge of rehabilitation of the German 
economy. WN. Y. T., July 25, 1946, p. 6. The Russian representative on the 
Control Council judged the Anglo-American plan for economic merging of their 
zones ‘‘unwise” and recommended that the Council appoint a 4-Power commis- 
sion to investigate the question of economic unity of the zones. WN. Y. T., July 
31, 1946, p. 14. Summary and excerpts of American plan, released on July 30: 
N.Y. T., Aug. 1, 1946, p. 6. Formal acceptance of U. S. offer of economic col- 
laboration was announced by the British representative on the Control Council on 
July 30. N.Y. T., July 31, 1946, p. 14. Text of British statement of August 8 of 
“‘principles’’ essential for the proper carrying out of the Potsdam agreement as 
far as German economic unity and reparations are concerned: London Times, 
Aug. 9, 1946, p. 3. France rejected American proposal, and offered a compromise 
plan Aug. 10. WN. Y. 7., Aug. 11, 1946, pp. 1, 37. 


1/25 Atomic Boms. U.S. Joint Task Force dropped July 1 on Bikini atoll in the Pacific 
Ocean the 4th bomb to be exploded. Texts of preliminary reports on the test, by 
Evaluation Board of Joint Chiefs of Staff and Presidential Evaluation Commission: 
N.Y. T., July 12, 1946, p. 4; D. S. B., July 21, 1946, pp. 115-117. The 5th bomb 
was exploded July 25. N.Y. 7., July 25, 1946, p. 1. Text of reports of Presi- 
dent’s civilian commission and the Army-Navy Joint Chiefs of Staff: N. Y. T., 
Aug. 3, 1946, p. 6; D. S. B., Aug. 11, 1946, pp. 272-275. 


2/August 10 ALBANIA—YvuGOSLAVIA. Belgrade radio announced conclusion of a 
friendship and mutual assistance agreement. N.Y. 7., July 3, 1946, p. 4; Lon- 
don Times, July 3, 1946, p. 3. Ratification by the Albanian National Assembly 
was announced August 10. N.Y. 7., Aug. 11, 1946, p. 37. 
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PHILIPPINE Repusiic. Independence was proclaimed by the United States. Text 
of proclamation: NV. Y. T., July 5, 1946, p. 5; D. S. B., July 14, 1946, p. 66; Cong. 
Rec. (daily) July 5, 1946, p. A4135. 


4/31 PxuitipprIne Repusiic—Unirep States. Signed treaty of general relations and 
protocol at Manila. Text, and message by Secretary Byrnes: Cong. Rec. (daily) 
July 30, 1946, p. 10598-10599. U.S. Senate voted ratification July 31. Cong. 
Rec. (daily) July 31, 1946, p. 10703. 


6-August 1 FrRanceE—Frencu [Npo-Cutna. A conference with delegates from Viet 
Namh, to discuss the relationship of Viet Namh with Indo-China and the French 
Union opened at Fontainebleau on July 6. C.J. EF. D., June 24/July 7, 1946, p. 
376. Discussion of issues: London Times, July 11, 1946, p. 5. The conference 
was suspended on August 1. London Times, Aug. 3, 1946, p. 3. 


Buackuist. State Department announced abolition of the Blacklist. Great 
Britain and Canada also took like action. D.S. B., July 21, 1946, pp. 112-114. 


INTERNATIONAL CouRT oF JusTICcE. Announcement made of a letter from the 
President of the Court asking the United Nations Security Council to specify the 
manner in which non-member nations may appear before the Court. WN. Y. T., 
July 9, 1946, p. 4. 

8-11 AGRICULTURE, INTERNATIONAL INSTITUTE OF. General Assembly met in Rome. 
D. S. B., July 14 and Aug. 11, 1946, pp. 64 and 261. 


10 CzECHOSLOVAKIA—SovieT Russia. Signed in Moscow an agreement covering 
option of citizenship and resettlement of Czechoslovak and Soviet citizens. News 
Flashes from Czechoslovakia (Chicago) Aug. 1, 1946, p. [4]. 


11 DipLomatic Immunity. President Truman designated the Inter-American Coffee 
Board, Inter-American Institute of Agricultural Sciences, Inter-American Statis- 


tical Institute, International Bank for Reconstruction and Development, Inter- 
national Monetary Fund and the Pan American Sanitary Bureau as eligible to 
enjoy privileges and exemptions under the International Organizations Immuni- 
ties Act of 1945. Text of Executive Order 9751: D. S. B., July 21, 1946, p. 108; 
11 Federal Register 7713. 


15 CARIBBEAN Commission. Great Britain, United States, France and the Nether- 
lands initialed in Washington an agreement reconstituting the Anglo-American 
Caribbean Commission as a four-power commission and providing for a continuing 
“conference”? composed of representatives of the colonial peoples. This is the 
first regional agreement granting colonial peoples a voice in the economic and social 
policies affecting their lives. N.Y. T7., July 16, 1946, p. 7; C. J. EB. D., July 8/21, 
1946, p. 422. The Secretariat is to be in Trinidad. L. W. Cramer is the first 
Secretary General. London Times, July 16, 1946, p. 3. Announcement of 
meeting, participants, etc.: D. S. B., July 14, 1946, p. 65. 


15-27 Huna@arian Occupation. American military representative in Hungary protested 
July 15 the Russian order [July 5] for the dissolution of youth organizations. 
N.Y. T., July 19, 1946, p. 10. British Foreign Office announced July 18 it had 
protested strongly to the Soviet Government against its “unwarranted inter- 
ference” in Hungarian affairs. N. Y. T., July 19, 1946, p. 10; London Times, 
July 19, 1946, p. 3. On July 19 the Hungarian Minister of Interior banned 241 
associations, as a result of the Soviet ultimatum [of July 5]. C. 8. Monitor, July 
23, 1946, p. 5. U.S. Ambassador delivered to Mr. Molotov on July 23 a note 
protesting Russian seizure of Hungarian food and industrial supplies, leading to 
the “economic disintegration’ of Hungary. WN. Y. 7., July 27, 1946, pp. 1, 11. 
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Texts of State Department's announcement and note: p. 11; D. S. B., Aug. 4, 
1946, pp. 229-232. Summary of note: C. 8S. Monitor, July 27, 1946, p. 1; London 
Times, July 29, 1946, p. 3. Russian reply of July 27 rejected as “groundless”’ the 
U. 8. protest of July 23 and turned down a U. S. proposal for a joint Anglo- 
American-Russian commission to work out a plan for the economic rehabilitation 
of Hungary. London Times, Aug. 2, 1946, p. 3; N. Y. 7., Aug. 2, 1946, pp. 1, 3. 
Text of Russian note: p. 3; D. S. B., Aug. 11, 1946, pp. 263-265 [Texts vary 
slightly). 


15-27 Patents CONFERENCE. Conference on German-owned Patents outside Germany 
met in London. London Times, July 30, 1946, p. 7. U.S. delegation: D. S. B., 
June 30, 1946, pp. 1112, 1129. Delegations were present from 12 countries. 
D. S. B., Aug. 18, 1946, p. 297. Signed agreement on July 27, which will remain 
open for signature until Dec. 31, 1946. France, Netherlands, United Kingdom 
and U. S. signed prior to release of text. Text: D. S. B., Aug. 18, 1946, pp. 
300-301. Discussion: N. Y. T7., Aug. 7, 1946, p. 33. 


16 Spain—VatTIcaNn. Signed convention modifying their 1851 Concordat. WN. Y. T., 
July 17, 1946, p. 9. 


17 AMERICAN ReEpvuBLics. Pan American Union Governing Board adopted a draft 
“declaration of the rights and duties of the American states”’ and referred it to all 
member Governments. JN. Y. T., July 18, 1946, p. 8. 


18 GERMAN PrRoPEeRTY. Announcement made of signature in Washington by Great 
Britain, Sweden and the U. S. of an agreement under which the Allies were to 
receive a 34 share of German assets in Sweden, valued at about £25 million. 
Sweden agreed to contribute to the Intergovernmental Committee for Refugees 
and undertook to restore 7 tons of gold looted by Germany, and the U. S. agreed 
to unblock about £50 million of Swedish funds, frozen there. N.Y. T., July 19, 
1946, p. 5; D. S. B., July 28, 1946, p. 174. List of negotiators: D. S. B., June 9, 
1946, p. 992. 


19-24 HeaLtu OrGanizaTiIon. Interim Commission held first meeting July 19. Elected 
Dr. Feodor Grigorievich Krotkov of Russia as chairman. WN. Y. T., July 20, 
1946, p. 2. Held another election July 23 to replace those officers recalled to their 
home countries. N.Y. 7., July 24, 1946, p. 5. Announced that next meeting of 
the Commission will be held in Geneva in October or November. N. Y. T., 
July 25, 1946, p. 3. 


23 ALIEN Property. By Executive Order 9760 President Truman conferred upon the 
State Department full power over and responsibility for Japanese and German 
diplomatic and consular property in the U.S. Text: D. S. B., Aug. 4, 1946, p. 
237; 11 Federal Register 7999. 


Reparations (German). Edwin W. Pauley announced that the U. S. was con- 
sidering withholding permanently reparations in its zone of Germany to com- 
pensate for Russian removals of machinery from Manchuria. N. Y. T., July 24, 
1946, pp. 1, 6. Text of his report to President Truman on his survey: p. 6. 


PHILIPPINE REPUBLIC—UNITED States. Joaquin M. Elizalde presented his creden- 
tials as first Ambassador. D. S. B., Aug. 4, 1946, p. 234. 


Reparations (German). Inter-Allied Reparations Agency closed the fourth session 
of the Assembly at Brussels and announced the first allocation of capital equip- 
ment. N.Y. T., July 25, 1946, p. 6. 


INTERNATIONAL Miitary TRIBUNAL (Germany). Mr. Justice Jackson opened the 
prosecution summation on behalf of the U.S. London Times, July 27, 1946, p. 4; 
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N.Y. T., July 27, 1946, pp. 1,5. Excerpts: p. 5. Text: D. S. B., Aug. 25, 1946, 
pp. 364-377. The British summation followed. London Times, July 29, 1946, 
p. 4. 


28/August 4 Reparations (Hungarian). It was reported by the Budapest radio that 
Russia had agreed to a delay in payment of Hungarian reparations, and that 
Russia would be willing to take in lieu of reparations several million dollars worth 
of shares of the Transylvanian Petrosani coal mines, now confiscated by Rumania. 
N. Y. T., July 29, 1946, p. 5. New schedule of annual payments, released Aug. 
4 by Soviet Tass Agency, disclosed that Russia had increased her demands by 
$19,800,000. N.Y. 7., Aug. 5, 1946, p. 6. 


28-August 13 Boxtvian Recognition. Granted to the new junta government by Vene- 
zuela on July 28, Uruguay on Aug. 5, United States on Aug. 12 and by Great 
Britain and Nicaragua on Aug. 13. WN. Y. T., July 30, 1946, p. 6; Aug. 6, p. 11; 
Aug. 14, p. 14; D. S. B., Aug. 25, 1946, p. 385. 


Atomic ENreRGy CoNFERENCE. An international conference, organized by the 
Atomic Scientists Association to discuss the social and political implications of 
atomic energy and international control, opened at Oxford, England. Great 
Britain, United States, France, Netherlands, India, Norway, Sweden and Switzer- 
land were represented. London Times, July 30, 1946, p. 4. 


29 INTERNATIONAL CourT oF Justice. Announced that it had agreed on rules of 
procedure and was ready to act on any dispute submitted to it. N.Y. T., July 
30, 1946, p. 8. 


29-August 12 Pract CONFERENCE. Opened at the Luxembourg Palace in Paris, with 
Premier Bidault as temporary chairman. WN. Y. T., July 30, 1946, pp. 1, 4; 
London Times, July 30, 1946, p. 4. 21 countries participated. London Times, 
Aug. 5, 1946, p. 4; N. Y. T., July 29, 1946, p. 6. Partial list of members of British 


delegation: N. Y. T., July 20, 1946, p. 5; London Times, July 20, 1946, p. 4. 
Netherlands delegation: Netherlands News Letter (N. Y.) Aug. 15, 1946, p. 3. 
Personnel of U. S. delegation: N. Y. T., July 24, 1946, p. 8; D. S. B., Aug. 4, 1946, 
pp. 202-203. Russian delegation: N. Y. T., July 27, 1946, p.1. Rules Committee 
voted unanimously to open all sessions of the conference to the press. N. Y. T., 
July 31, 1946, p. 1; London Times, July 31, 1946, p. 4. Texts of Messrs. Byrnes’, 
Attlee’s and Wang’s addresses of July 30: N. Y. T., July 31, 1946, p. 12. Sum- 
maries: London Times, July 31, 1946, p. 4. Texts of draft treaties of peace for 
Italy, Hungary, Rumania, Finland and Bulgaria were released July 30. N.Y. T., 
July 31, 1946, p. 1. Texts of Hungarian, Finnish, Rumanian and Bulgarian 
treaties: pp. 15-21. Text of Italian treaty: N. Y. 7., July 27, 1946, pp. 7-10. 
Summary of main provisions of treaties: London Times, July 31, 1946, p. 8. 
Mexican Foreign Office released a memorandum, dated Feb. 12, protesting its 
exclusion from the conference. Cuban Minister of State Alvarez stated that 
under the United Nations Declaration all signatories should participate in the 
peace conference. N. Y. T., July 31, 1946, p. 14. Spanish text of Mexican 
demand: El Nacional (Mexico, D. F.) July 31, 1945. Mr. Molotov assured the 
conference July 31 that the U. S. S. R. opposed any attempts to impose outside 
interference in the economic life of the former satellites of Germany. Mr. Evatt 
criticized draft treaties on the ground that they assure a privileged position for 
Russia in the life of these countries. He set forth 4 fundamental principles for 
just peace making. WN. Y. T., Aug. 1, 1946, pp. 1, 3. Text of Molotov’s speech 
and excerpts from Evatt’s speech: p. 2. Summaries: London Times, Aug. 1, 
1946, p. 4. Yugoslavia rejected the proposed Italo-Yugoslav boundary settle- 
ment. N. Y. 7., Aug. 2, 1946, pp. 1, 3. Netherlands delegate urged equality 


836 


CHRONICLE OF INTERNATIONAL EVENTS 837 


for all states represented, p. 3. The small nations unsuccessfully tried to have 
all countries represented on each committee, but did receive the right to appear 
before all committees and the opportunity to open discussion on any topic, pp. 
1, 2; London Times, Aug. 2, 1946, p. 4. Rules Committee agreed that the chair- 
manship should rotate among the 5 members of the Council of Foreign Ministers. 
N.Y. T., Aug. 4, 1946, pp. 1, 14; London Times, Aug. 5, 1946, p. 4. Cuban Gov- 
ernment circulated a note among the Big Four asking that it be admitted to the 
Conference on the ground that it had signed the United Nations Declaration of 
January, 1942. N. Y. T., Aug. 5, 1946, p. 6. Text of Mr. Byrnes’ remarks 
before the Committee on Rules of Procedure on Aug. 2, 5 and 6: D. S. B., Aug. 11, 
1946, p. 253; Aug. 18, pp. 314-315 and 315-318. The Italian delegation cir- 
culated on Aug. 7 four documents indicating Italy’s refusal to accept certain 
clauses in the draft treaty concerning the Italo-French frontier. N.Y. 7., Aug. 8, 
1946, pp. 1, 3. Mr. Molotov asked the plenary session of Aug. 8 to reject the 
majority voting formula recommended by the Rules Coramittee. Text: N.Y. T., 
Aug. 9, 1946, p. 2. Text of Mr. Byrnes’ reply of Aug. 9: D. S. B., Aug. 18, 1946, 
pp. 318-319. Voted Aug. 9 that all recommendations of the conference would go 
on the agenda of the Council of Foreign Ministers, and those recommendations 
getting a 24 vote in the conference would get more serious consideration. N.Y. T., 
Aug. 10, 1946, pp. 1, 3. Voted Aug. 9 to invite the 5 enemy states, for which 
treaties are now being drafted, to attend plenary sessions beginning Aug. 10. 
N. Y. T., Aug. 10, 1946, pp. 1, 3. Text of rules of procedure adopted: p. 2. 
Italian Premier stated Aug. 10 Italy’s views on the proposed treaty. N.Y. T., 
Aug. 11, 1946, pp. 1, 38. Text of address: p. 39. Debate began Aug. 12 on the 
Italian draft treaty. London Times, Aug. 13, 1946, p. 4. 


31—-August 15 AMERICAN Farmer (S.8.). Collided with another American ship off the British 
coast. London Times, Aug. 5, 1946, p. 4. Abandoned in a leaking condition, she 


was taken in tow by the S.S. Elizabete. Later she was boarded by members of 
her own crew, the tow-line was cut and she proceeded to port under her own steam 
after being assisted by another American ship, the American Ranger. London 
Times, Aug. 6, 1946, p. 4; Aug. 7, p. 4; Aug. 8, p. 4. Announcement was made 
Aug. 15 of the issuance of a writ on behalf of the S.S. Elizabete, her master and 
crew, against the United States Lines S.S. American Farmer, her cargo and 
freight, claiming salvage remuneration. London Times, Aug. 15, 1946, p. 2. 


August, 1946 
1 LEAGUE OF NATIONS—UNITED NaTIoNs. Various documents were signed in Geneva 
relative to the transfer of the League’s property and services to the United Na- 
tions. Geneva authorities were present and recorded the transfer in the land 
registry. London Times, Aug. 2, 1946, p. 3. 


ARCHAEOLOGY CONFERENCE. First International Conference of Caribbean Archae- 
ologists opened at Tegucigalpa, Honduras, with 13 countries represented. 
List: N. Y. T., Aug. 3, 1946, p. 7. 


UniTEp Nations. Charter. Announcement was made that the Cuban represen- 
tative to the United Nations had requested the Secretary General to include in 
the agenda of the 2d part of the Ist session of the General Assembly the con- 
vocation of a general conference to eliminate the veto privilege. N.Y. T7., Aug. 3, 
1946, p. 1. 


4-7 Counci, or Cuurcues. International conference of Protestant church- 
leaders met at Cambridge, England, under auspices of the Provisional Committee 
of the Council. Voted to set up a commission to study international problems as 
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they affect the church. London Times, Aug. 8, 1946, p. 2; N. Y. T., Aug. 7, 
1946, p. 29. American delegation: NV. Y. T., July 28, 1946, p. 18. Conference 
closed Aug. 7. N.Y. T7., Aug. 8, 1946, p. 8. 


5/6 Unirep Nations—ALBANIA. The Greek Government presented a 12-page memo- 
randum to the Acting Secretary General of the United Nations, protesting Al- 
banian admission on the basis that the latter is not peace-loving and is incapable 
of fulfilling the Charter’s obligations. N. Y. T., Aug. 6, 1946, p. 12. Albanian 
representative denied Greek charges. N.Y. 7., Aug. 7, 1946, p. 6. 


5-16 U. N. R. R. A. Counciu. Fifth session opened Aug. 5 at the former League of 
Nations palace in Geneva. N.Y. T., Aug. 6, 1946, p. 4; London Times, Aug. 6, 
1946, p. 4. U.S. delegation: D. S. B., Aug. 4, 1946, p. 226. Adjourned August 
16. Director General La Guardia said the organization would be integrated into 
the United Nations. Voted to establish an international children’s fund for the 
care of minors in liberated countries. N. Y. 7., Aug. 17, 1946, p. 2; London 
Times, Aug. 17, 1946, p. 3; D. S. B., Aug. 25, 1946; pp. 358-359. 


PoLanp (National Unity Govt.)—Sovier Russia. Polish-Soviet mixed demarca- 
tion commission announced Aug. 11 that administration and control of Oder River 
waterways had been turned over to Poland under terms of an agreement signed on 
Aug. 6. N.Y. T7., Aug. 12, 1946, p. 2; London Times, Aug. 13, 1946, p. 3. 


DARDANELLES. Russian note to Turkey proposed revision of the Montreux Con- 
vention. Extracts: N. Y. T., Aug. 14, 1946, p. 6. Summary: London Times, 

Aug. 14, 1946, p. 4. 
7-15 Great Brirain—IRan—IraQ. Text of British Foreign Office’s statement on the 


situation in the southern Persian oil area: London Times, Aug. 7, 1946, p. 4. 
Iranian Foreign Ministry announced Aug. 7 that it had protested formally the 


sending of Empire troops to Basra in southern Iraq. WN. Y. 7'., Aug. 9, 1946, p. 5; 
London Times, Aug. 9, 1946, p. 4. A British note, delivered Aug. 15, denied that 
Iranian sovereignty was endangered by British troops in Iraq. London Times, 
Aug. 16, 1946, p. 3. 


Unitep States—Yvueostavia. Yugoslav note protesting frequent flights of U. S. 
planes over its territory was handed to U. S. Chargé at Belgrade on Aug. 10. 
N. Y. T., Aug. 12, 1946, pp. 1, 4. 


Peace CONFERENCE (Paris). Personnel of Secretariat Committee, U. S. delega- 
tion members of various commissions, and British members of Economic, Military 
and Drafting Commissions: N. Y. 7., Aug. 16, 1946, p. 11. Chairmen and Vice- 
chairmen of 5 commissions: London Times, Aug. 17, 1946, p. 4. 


Unitep StaTes—YvuGos.avia. United States replied to Yugoslav protest of July 
16 concerning patrol clashes in the Venezia Giulia zones. Text: N.Y. 7., Aug. 20, 
1946, p. 4; D. S. B., Sept. 1, 1946, pp. 414-415. 


UnitTep Nations—Mempersuip. Status of applications: N. Y. T., Aug. 17, 1946, 
p. 2. 


MULTIPARTITE CONVENTIONS 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Protocol. Rome, March 30, 1946. 
Signatures: 20 nations. 
Text: 79th Cong., 2d sess. Exec. H; Cong. Rec. (daily) July 1, 1946, pp. 8170-8171. 
List of Conventions affected by this Protocol: p. 8171. 
Purpose of the Protocol is to terminate the International Institute at Rome and to 
transfer its functions to the Food & Agriculture Organization. 
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Arr Services TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 
Argentina. 
Ratification deposited: 
Mexico. June 25, 1946. D. 8S. B., July 14, 1946, p. 78. 


A1rR TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Withdrawal (intent): 
United States. July 25, 1946. N.Y. 7., July 26, 1946, p. 21; D. S. B., Aug. 4, 1946, 
p. 236. 


Aviation. Interim Agreement. Chicago, Dec. 7, 1944. 
Acceptances: 
Argentina and Bolivia (provisional). 
In force: 
Bolivia (provisional) D. S. B., July 14, 1946, p. 78. 
Reservations withdrawn with respect to Denmark: 
India. July 18, 1946. D.S. B., Aug. 18, 1946, p. 337. 
New Zealand. D.S. B., July 14, 1946, p. 78. 


AVIATION CONVENTION. Chicago, Dec. 7, 1944. 
Adherence: 
Argentina. June 4, 1946. 
Ratifications deposited: 
Brazil. July 8, 1946. 
Mexico. June 25, 1946. 
United States. Aug. 9, 1946. D.S. B., Aug. 18, 1946, p. 337. 


Copyrricut. Washington, June 22, 1946. 
Signatures: 
Members of the Pan American Union. WN. Y. 7., June 23, 1946, p. 4. 
Text (Spanish): P. A. U. Serie sobre Congresos y Conferencias No. 50, pp. 108-114. 
To replace the 1910 Convention of Buenos Aires and the Havana Revision of 1928, and 
all earlier inter-American copyright conventions. N.Y. 7., June 23, 1946, p. 4. 


FisHina CoNVENTION. London, April 5, 1946. 
Ratification: 
Great Britain. London Times, July 5, 1946, p. 4. 


INTERNATIONAL CourT oF Justice. Statute. Optional Clause. San Francisco, June 26, 
1945. 


Declaration signed: 
Netherlands. Aug. 5, 1946. WN. Y. 7., Aug. 6, 1946, p. 4. 


INTERNATIONAL LABOR ORGANIZATION. Constitution, Instrument for Amendment of. 
Paris, Nov. 5, 1945. 
Ratification: 20 nations. L. Times, Aug. 1, 1946, p. 3. 
Ratification deposited: 
Great Britain. June 26, 1946. 
Text: G. B. T. S. No. 20 (1946), Cmd. 6880. 


SANITARY CONVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
Protocol, Washington, April 23, 1946. 
Accessions: 
Dominican Republic. May 29, 1946. 
Honduras. July 8, 1946. 
Italy. July 23, 1946. 
Poland. May 28, 1946. 
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South Africa. July 12, 1946. 
Promulgation: United States. Aug. 6, 1946. 
Ratification deposited: United States. Aug. 6, 1946. 
Came into force April 30, 1946. D. S. B., Aug. 18, 1946, p. 337. 


SANITARY CONVENTION FOR AIR NAVIGATION. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. Protocol, Washington, April 23, 1946. 
Accessions: 
Dominican Republic. May 29, 1946. 
Honduras. July 8, 1946. 
Italy. July 23, 1946. 
Poland. May 28, 1946. 
South Africa. July 12, 1946. 
Promulgation: United States. Aug. 6, 1946. 
Ratification deposited: United States, Aug. 6, 1946. 
Came into force April 30, 1946. D.S. B., Aug. 18, 1946, p. 337. 
STATISTICS OF WAGES AND Hours or Work. Geneva, June 20, 1988. 
Ratification deposited: 
Canada. April 6, 1946. 
Text: Canada. Treaty Ser., 1946, No. 2. 
U. N. E. S.C. O. London, Nov. 16, 1945. 
Acceptance: 
United States. July 30, 1946. N.Y. T., July 31, 1946, p. 8; D. S. B., Aug. 11, 1946, 
p. 259. 
WoRKMEN’S COMPENSATION FOR ACCIDENTS IN LOADING AND UNLOADING SuHips. Geneva, 
June 21, 1929. Revision, Apr. 27, 1932. 
Ratification deposited: 
Canada. April 6, 1946. 


Text: Canada. Treaty Ser., 1946, No. 3. 
Dorotry R. Darr 


JUDICIAL DECISIONS 


SCHERING, LIMITED (IN LIQUIDATION) v. STOCKHOLMS 
ENSKILDA BANK AKTIEBOLAG AND OTHERS 


HOUSE OF LORDS* 
[November 29, 1945] 


In February, 1936, a contract was entered into between a Swedish bank and a German 
company as principals, and an English company as surety, whereby the Swedish bank sold 
to the German company a large sum in Reichsmarks at a price in sterling to be paid after 
an interval of eight years. The English company, a subsidiary of the German company, 
guaranteed the performance of the contract by the German company. In April, 1936, a 
further contract was entered into by which the English company, as principals, contracted 
with the Swedish bank to purchase, at a discount on the original price, their claim against 
the German company by instalments paid at regular intervals over the eight years. On 
payment of all instalments the German debt to the Swedish bank would be extinguished. 
The contract was followed by a further document, being a letter signed by the English com- 
pany, and addressed to the Swedish bank, stating that they held goods (afterwards sold for 
£25,000) which they pledged as security for their obligations. 

Under the contract made in April, 1936, instalments were regularly paid by the English 
company to the bank until the outbreak of war. In October, 1939, no instalment was 
paid, and, the Swedish bank having sued for it in the King’s Bench Division, the action was 
dismissed on the ground that the payment of the instalment would have been an offence 
under the Trading with the Enemy Act, 1939 (Stockholms Enskilda Bank Aktiebolag v. 
Schering, Limited (57 The Times L.R. 289; [1941] 1 K.B. 424), The English company 
in the present action claimed against the Swedish bank that the contract between them had 
been (1) abrogated and made illegal by the war, or (2) frustrated as being impossible of 
performance during the war. On appeal, 

Held (Lord Thankerton, Lord Porter and Lord Goddard, Lord Russell of Killowen and 
Lord Maemillan dissenting), that the April contract, which was one between an English 
company and a neutral, was an executed and not an executory contract; that it fell within 
the exceptional class of contracts not abrogated by the outbreak of war; and that the 
doctrine of frustration did not apply. 


This was the appeal of the plaintiffs, Schering, Limited, an English com- 
pany, in voluntary liquidation, from the order of the Court of Appeal (the 
Master of the Rolls, Lord Clauson and Lord Justice du Pareq) reversing, 
in favour of the defendants, Stockholms Enskilda Bank Aktiebolag, the 
decision of Mr. Justice Simonds. In the Action the appellants claimed a 
declaration that a contract made between the parties in April, 1936, was no 
longer enforceable against them (the appellants), but had become (a) im- 
possible of performance, or frustrated; and (b) that its continued existence 
would benefit the enemy, that it would involve commercial intercourse with 
him, that it would harm the interests of the plaintiffs, and that it was, there- 
fore, illegal. Mr. Arthur William Edwards and Mr. Henry Morris, trustees 
holding security for the performance by the appellants of their obligations, 
were also defendants. Mr. Edwards and Mr. Morris were not parties to 
the appeal, having stated that they would abide by the decision of the House. 

The following statement is taken from the opinions of Lord Thankerton 
and Lord Russell of Killowen: 


* 62 Times Law Reports 122. 
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The case arose out of a contract made between Schering-Kahlbaum A. G. 
Berlin (called the German company), a Swedish Bank, Stockholms Enskilda 
Bank Aktiebolag (the respondents) (called Enskilda), Schering, Limited 
(the appellants) (called Schering), and Schering-Kahlbaum India, Limited, 
a company registered in India (called the Indian company). The English 
company and the Indian company were subsidiaries of the German com- 
pany, and dealt, in their respective spheres, in drugs and chemicals manufac- 
tured by the German company. That company was the parent company 
of Schering, and owned or controlled all its share capital. It was also the 
parent company of the Indian company. 

Early in 1936 Enskilda and others owned in Germany a large quantity of 
Sperrmarks—which were Reichsmarks spendable only in Germany—the 
value of which at the current rate of exchange was £84,000. The German 
company desired to acquire these marks. Throughout the transaction with 
which this case is concerned Enskilda acted for the group of owners, who were 
willing to sell the marks for sterling. The German company found it con- 
venient, owing to restrictions in Germany, to provide for the sterling pay- 
ments to be made to Enskilda through its two subsidiaries, Schering and the 
Indian company, with whom it could settle its indebtedness by means of the 
manufactured goods which it supplied to them. 

The contractual relations between the parties were contained in three 
agreements: 1. A contract in writing dated February 24 and 28, 1936 (the 
February contract), which was made between Enskilda of the one part, the 
German company of the other part, and Schering and the Indian company 
as sureties. 2. The April contract, dated April 16, 1936, made between 
Schering, the Indian company and Enskilda. 3. The April letter, also dated 
April 16, 1936, written by Schering to Enskilda. There was also a letter 
dated March 17, 1936, which Enskilda wrote to the German company modi- 
fying the terms of the contract of February in so far as those two companies 
were concerned, but to which Schering was not a party. 

The February contract was in German, a translation of which was agreed. 
It was subject to German law, but for the legal relationship between the 
sureties and Enskilda English law was to apply. In the absence of evidence 
to the contrary it might be assumed that, for present purposes, the German 
law did not differ from the English law. The contract was headed ‘‘Con- 
tract of Debt,” but it was really a contract for the sale of Reichsmarks. By 
clause 1 Enskilda agreed to sell “an amount in Reichsmarks to the amount 
of the equivalent of £84,000 sterling.”’ Clause 2 provided that in respect of 
the Reichsmarks the German company was to be indebted to Enskilda in 
£50,400 free of interest, and that ‘‘the debt shall fall due on the expiry of 
eight years reckoned from the day of paying out.”’ It was agreed that the 
due date became April 28, 1944. By clause 3 the English company and the 
Indian company constituted themselves surety for “‘the debt” jointly and 


JUDICIAL DECISIONS 843 


severally as principals ‘‘to the amount of £50,400,” with the proviso that, 
against the liability as sureties, all payments must be set off which Enskilda 
would receive from the sureties, or one of them, or from the principal debtor, 
or from third persons for account of the sureties or of the principal debtor. 
The Reichsmarks were placed at the disposal of the German company on 
April 28, 1936. 

Clause 4 began by providing that the sureties would acquire from Enskilda 
its claims against the German company by a series of 14 six-monthly instal- 
ments, gradually decreasing in amount, beginning 11% years after April 28, 
1936, with an instalment of £6,300, and ending eight years after that date 
with a final instalment of £1,680. The instalments made up a total of 
£50,400. The clause proceeded: 

“Tf, and to the extent, that the sureties do not acquire the claim at the 
dates specified, the remission resulting from clause 2 in conjunction with 
clause 1 shall, without prejudice to the provisions of clause 3, lapse rateably 
in respect to that amount of debt which remains in relation to Enskilda 
after setting off any payments which may have been made (Example: En- 
skilda has received £6,300 and no further payments have been made; there 
remains a debt of Schering to Enskilda to the amount of £73,500). With 
regard to the due date and repayment of the remaining amount of debt the 
provisions of clause 2, paragraphs two and three shall apply. The remaining 
amount of debt is owing free of interest.’ 

The April contract, in relation to which the action was brought, was in 
English, and was addressed to Enskilda on behalf of Schering and the Indian 
company. It began: “In consideration of your making on our joint and 
several request an advance of £84,000 sterling to be made available in Sperr- 
marks to [the German company] we hereby jointly and severally guarantee 
the payment in sterling of the amount hereinafter mentioned by the German 
company.’’ The amount thereinafter mentioned was £50,400. 

By the April contract the liability of Schering and the Indian company as 
sureties was not materially altered, but under clause 8 they jointly and 
severally undertook as “principals and not as guarantors to make the fol- 
lowing payments to you in consideration of the assignment by you to us on 
the occasion of each such payment of a like sterling amount of your claim 
against the German company. Such payments shall be made as follows— 
namely:—”’ Then followed a list of 14 six-monthly instalments of decreas- 
ing amount, corresponding to those in clause 4 of the February contract. 
Clause 9 provided that each payment under clause 8 should be a satisfaction 
pro tanto of their liability as sureties, and that they should not be liable to 
make such payment in so far as the amount in question had been paid by the 
German company or any other person or company. Clause 10 provided 
that that provision should not prejudice Enskilda’s rights of proof in a 
liquidation of either Schering or the Indian company. 
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The second part of clause 4 of the February contract did not appear in the 
April contract as it dealt with a matter which concerned only Enskilda and 
the German company. 

On the same day April 16, Schering addressed the April letter to Enskilda 
providing for the pledging by them of goods to the value of £25,000 as 
security for the discharge by Schering of its obligations to Enskilda, whether 
as sureties or principals, under the April contract. 

The first four payments by the two companies mentioned in clause 4 of the 
February contract and clause 8 of the April contract were made and the 
corresponding claims against the German company were assigned. The 
fourth payment and assignment took place on April 28, 1939. The fifth 
payment and assignment fell to be made on October 28, 1939, but in the 
meantime, on September 3, 1939, war broke out between this country and 
Germany. Schering took the view that such payment would contravene the 
provisions of the Trading with the Enemy Act, 1939, and Enskilda brought 
an action in the King’s Bench Division for the recovery of the amount. 
That action was dismissed by Mr. Justice Hawke, and its dismissal was con- 
firmed by the Court of Appeal (57 The Times L.R. 289; [1941] 1 K.B. 424). 
The ground of the decision was that the payment would be for the benefit 
of the German company, and was therefore prohibited by the Trading with 
the Enemy Act, 1939. 

Subsequently Schering went into voluntary liquidation, and its assets had 
been sold, but a sum of £25,000 had been placed in the joint names of Mr. 
Edwards and Mr. Morris to answer its obligations (if still subsisting). On 
January 29, 1942, Schering issued the writ in the present action claiming 
a declaration that the April contract could no longer be enforced against it, 
and an order for the release of the £25,000. 

Mr. Justice Simonds held that the April contract was one the performance 
or continued existence of which after September 3, 1939, would benefit the 
enemy, and would involve intercourse with the enemy. He did not deal 
with frustration. He accordingly made an order declaring that the April 
contract had been abrogated by the outbreak of war and could no longer be 
enforced against the plaintiffs, and ordering the release of the £25,000. 

The Court of Appeal reversed that decision, and Schering appealed. 

Lord Thankerton stated the issue, referred to the three documents, and 
said that, though there was some argument to the effect that the price payable 
by the German company for the Reichsmarks was £50,400, he was satisfied, 
looking at the various provisions, that, on the Reichsmarks being placed at 
the disposal of the German company, the latter became debtors to Enskilda 
in the sum of £84,000, payable without interest, in effective pounds sterling 
on the expiry of eight years thereafter. 

His Lordship referred to the April contract and the April letter, and con- 
tinued : It may be noted that the second paragraph of clause 4 of the February 
contract does not affect the amount of the liability of the sureties; that the 
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remission referred to is clearly the reduction of the debt from £84,000 to 
£50,400; and that the effect of this paragraph was somewhat obscurely 
modified by a letter dated March 17, 1936, from Enskilda to the German 
company. But the effect of it would seem to be that the benefit of the re- 
mission was preserved to the latter, provided that the payment of the instal- 
ments, or some of them, though made after their due dates, was made before 
the expiry of the eight years. I will only add that the February contract is 
headed ‘‘Contract of Debt” and is so described at least four times in the 
body of the agreement. 

Stripped of its somewhat intricate provisions it appears that, in substance, 
the contract was for the sale of commodities—namely, German Reichsmarks, 
for a price which was to be paid in sterling. The commodities had been 
supplied and accepted, and all that remained was the payment of the price, 
and the only provisions remaining operative related to the payment of the 
debt due in respect of the price, and the relative safeguards for its payment. 

We had a very full citation of authorities, and the able arguments of coun- 
sel on both sides have been very helpful, but I find little need to go beyond 
the speeches of Lord Dunedin and Lord Sumner in the well-known case of 
Ertel Bieber and Co. v. Rio Tinto Company (34 The Times L.R. 208; [1918] 
A.C. 260), in which the earlier authorities are reviewed. Lord Kunedin 
said (at pp. 210 and 274 of the respective reports) : ‘From these cases I draw 
the conclusion that upon the ground of public policy the continued existence 
of contractual relation between subjects and alien enemies or persons volun- 
tarily residing in the enemy country which (1) gives opportunities for the 
conveyance of information which may hurt the conduct of the war, or (2) 
may tend to increase the resources of the enemy or cripple the resources of 
the King’s subjects, is obnoxious and prohibited by our law.” 

In his judgment in the present case the Master of the Rolls appears to 
draw a distinction, on matter of principle, between contracts between a 
British subject and an alien enemy, and a contract between a British subject 
and a neutral (60 The Times L.R. 21, at p. 24; [1944] Ch. 13, at p. 24). In 
my opinion, the paramount consideration of public policy in either case is the 
unhampered carrying on of the war, without harmful intercourse with the 
enemy, or economic benefit to the enemy or economic disadvantage to this 
country. But the applicability of the Principle is likely to be rare in the 
case of contracts between a British subject and a neutral, or not so obvious 
as in the case of a contract between a British subject and an enemy. 

As regards the consequence of this contravention of public policy, I am of 
opinion that the Courts have no choice between the abrogation and suspen- 
sion of the contract, abrogation being the necessary consequence. I agree 
with Lord Sumner’s statement on this point in Ertel Bieber and Co. v. Rio 
Tinto Company ({1918] A.C., at p. 286): ‘If upon public grounds on the out- 
break of war the law interferes with private executory contracts by dissolving 
them, how can it be open to a subject for his private advantage to withdraw 
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his contract from the operation of the law and to claim to do what the law 
rejects, merely to suspend where the law dissolves? The prohibition, which 
arises at common law on the outbreak of war, has for this purpose the effect 
of a statute. The choice between suspending and discharging the contract 
on the outbreak of war was quite deliberately made, and if occasionally the 
contract is said to be only suspended, or a Court refuses to dispose of a case 
on the ground of dissolution alone, this only brings into relief the fact that 
by an overwhelming preponderance of authority such trading contracts have 
been held to be dissolved on the outbreak of war. An appearance of author- 
ity to the contrary is sometimes found to be in truth a misreading of the 
language of a decision.’’ After reference, by way of illustration, to the 
language of Lord Halsbury in Janson v. Driefontein Consolidated Mines (18 
The Times L.R. 796, at p. 798; [1902] A.C. 484, at p. 493), Lord Sumner 
proceeded: “‘There can be no doubt that the matter must have been con- 
sidered. To many people suspension seems to have much to recommend it. 
Freedom of contract is challenged less; the sacrosanctity of commerce is 
respected more. The Courts could not have adopted the rule of dissolution 
unless they had reasoned that suspension would be inconsistent with this 
principle of the law of contract. I will quote the language of Mr. Justice 
Willes in Esposito v. Bowden ({[1857] 7 E. and B. 763, at p. 792), ‘In all ordi- 
nary cases, the more convenient course for both parties seems to be that both 
should be at once absolved, so that each, on becoming aware of the fact of 
a war, the end of which cannot be foreseen, making the voyage or the shipmen 
presumably illegal for an indefinite period, may at once be at liberty to en- 
gage in another adventure without waiting for the bare possibility of the 
war coming to an end in sufficient time to allow of the contract being fulfilled, 
or some other opportunity of lawfully performing the contract perchance 
arising. The law upon this subject was doubtless made, according to the 
well known rule, to meet cases of ordinary occurrence.’ To his mind I think 
it is clear that the rule was one made to provide certainty at the outbreak 
of war, where in itself everything is uncertain; that it was one made to apply 
generally, although taking its form from the needs of ordinary cases; and 
that, for the purpose of applying it, the case must be looked at as things 
stood when war broke out, and not as they were ascertained to be or as they 
ultimately happened during the interval before the trial of the action.”’ 
The contracts which fall under this principle of public policy are clearly 
contracts the performance, or further performance, of which after the out- 
break of war may involve the consequences which the principle, by its ap- 
plication, seeks to avoid, but it is equally clear that there are certain well 
established exceptions to the contracts thus broadly defined. I may quote 
the speech of Lord Dunedin in Ertel Bieber and Co. v. Rio Tinto Company 
({1918] A.C., at p. 269): ‘‘ Now Esposito v. Bowden has been cited by learned 
Judges in many cases, and no doubt has ever been cast on its authority. 
Nor has it ever been taken as dealing with any particular contract, but it 
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has been held as dealing with contracts in general. So far as Janson’s case 
(supra) is concerned, the only matter there decided was that there must be 
an actual state of war to determine a contract; a mere imminence of war is 
notenough. It is true that Lord Halsbury’s dictum, if applied as a universal 
proposition, would be counter to the doctrine of Esposito v. Bowden. But I 
am satisfied not only that the dictum was obiter and not binding, but that 
Lord Halsbury was not dealing with or thinking of executory contracts, but 
of contracts under which rights had already accrued. There is indeed no 
such general proposition as that a state of war avoids all contracts between 
subjects and enemies. Accrued rights are not affected though the right of 
suing in respect thereof is suspended. Further there are certain contracts, 
particularly those which are really the concomitants of rights of property, 
which even so far as executory are not abrogated. Such as, for instance, the 
contract between landlord and tenant, of which an example may be found 
in the recent case of Halsey v. Lowenfeld (32 The Times L.R. 709; [1916] 
2 K.B. 707). In other words, the executory contract which is abrogated 
must either involve intercourse, or its continued existence must be in some 
other way against public policy as that has been laid down in decided cases.”’ 

In the case of the established exceptions to which Lord Dunedin refers the 
necessity for intercourse with an enemy is obviated by the postponement of 
the right of action, and non-forfeiture of an existing right supersedes any 
question of an immediate or future benefit to the enemy. This is well il- 
lustrated in the order made in Ertel Bieber and Co. v. Rio Tinto Company, 
to which I will refer iater. In the present case Mr. Justice Simonds applied 
that test at once without considering whether the case fell within the class 
of exceptional cases, and, coming to the conclusion that continued perform- 
ance of the contract would involve both such intercourse and such benefit, 
he held that the contract was abrogated on the outbreak of war. The 
question of whether the present case fell within the class of exceptional cases 
was also not considered by the Court of Appeal, but, in considering the test 
of intercourse and benefit, they drew a distinction between the case of a con- 
tract between a British subject and an enemy subject, and the case of a 
contract between a British subject and a neutral subject, and this appears to 
have led them to differ from Mr. Justice Simonds, and they reversed his 
decision. As already expressed by me, I am not prepared to accept that, as 
a matter of principle, there is any distinction between these two classes of 
contract, but it is unnecessary for me to deal further with the judgment of 
the Courts below as I have come to the conclusion that the present case does 
fall within the exceptional class, and that, for that reason, the April contract 
was not abrogated by the outbreak of war, so that the appeal fails so far as 
rested on that ground. 

I am inclined to agree with Sir Arnold McNair’s suggestion in “‘ Legal 
Effects of War’ (2nd ed., 1944, p. 93), that the distinction between ‘‘exe- 
cuted” and “‘executory contracts” may not be very helpful in this connexion, 
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and that it may be safer to say that the effect of the outbreak of war on con- 
tracts legally affected by it is to abrogate or destroy any subsisting right to 
further performance other than the right to the payment of a liquidated 
sum of money, which will be treated as a debt and will survive the outbreak 
of war. In this view, I proceed to consider what is included in the phrase 
‘fa liquidated sum of money, which will be treated as a debt.” 

Counsel for Schering admitted that a debt payable by instalments would 
be so included, and that provision for discount on anticipation of the instal- 
ment dates would not alter the position, nor would express provision for the 
acknowledgment in writing of each sum paid affect the matter. In my 
opinion the fact that the creditor held security for the payment of the debt, 
which would fall to be restored to the debtor on payment of the debt, would 
make no difference even though the security had been absolutely assigned to 
the creditor, and would require retransfer to the debtor. 

In my opinion the present case only raises one further point—namely, the 
fact that Schering was bound as principal to Enskilda to discharge the debt 
in respect of which the German company were the original principal debtors, 
and were therefore entitled under the April contract, on payment to the 
respondents of each instalment, to an assignment by the latter of a like 
sterling amount of their claim against the German company. I cannot 
think that this makes any difference to the position. Schering, under the 
April contract, was bound to discharge the whole debt within a period which 
would terminate before the lapse of the eight years, when the liability of the 
German company to make any payment towards the debt would first arise; 
in other words, Schering was bound to acquire the debt, and its being placed 
by assignment in the shoes of Enskilda is merely incidental to the discharge 
of the debt owed to Enskilda, and is not different in substance from the case 
of the return of securities to which I have already referred. 

It is important to make clear that the principle of abrogation does not 
involve destruction of the contract so far as already performed. That which 
is abrogated is the further performance of the contract as from the outbreak 
of war; or, as Lord Dunedin expressed it in the passage already quoted, the 
continued existence of the contractual relationship is prohibited. As Lord 
Finlay, L.C., stated in Hugh Stevenson and Sons v. Aktiengesellschaft Fir 
Cartonnagen-Industrie (34 The Times L.R. at p. 206; [1918] A.C. 239, at p. 
244): “It is not the law of this country that the property of enemy aliens is 
confiscated.”” This important point is well illustrated by the form of order 
which was made in Ertel Bieber and Co. v. Rio Tinto Company, which related 
to contracts for the sale of large quantities of cupreous sulphur ore, to be 
delivered by instalments extending over a number of years. The order 
made by Mr. Justice Sankey, which was affirmed in the Court of Appeal and 
by this House, was in similar terms to that made in the Zinc Corporation v. 
Hirsh (32 The Times L.R. 232; [1916] 1 K.B. 541), which related to contracts 
of sale of zinc concentrates to be delivered by monthly instalments. In 
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both cases the contracts had been partly performed before the outbreak of 
war. In Zine Corporation v. Hirsh Mr. Justice Bray made a declaration, 
which was affirmed by the Court of Appeal, that the contracts were dis- 
solved as from the outbreak of war by the existence of a state of war between 
Great Britain and Germany, and that the plaintiffs as from the said time 
were released and absolved from any obligation at any time to supply to the 
defendants or their assigns any zinc concentrates. But the declaration 
was without prejudice to the rights of either party in respect of concentrates 
supplied or which ought to have been supplied before the said time, or to 
moneys paid to the special trust account mentioned in the agreement of 
December 14, 1908, or to any cause of action which had arisen before August 
4,1914. It seems clear to me that this reservation included matters involv- 
ing intercourse with the enemy, but, as Lord Dunedin pointed out, the right 
of action is postponed. It seems equally clear it might involve substantial 
economic benefit to the enemy. The declaration of Mr. Justice Simonds 
contains no such reservation, and the result, in my opinion, is to confiscate 
the right of debt, which had arisen to Enskilda on the delivery of the Reichs- 
marks on April 28, 1936. Iam not aware of any precedent for such confisca- 
tion, and it is clearly not justified under the decision of this House in Ertel 
Bieber and Co. v. Rio Tinto Company. Indeed, it is inconsistent with it. 
I may add that in the earlier case of Esposito v. Bowden the performance of 
the contract had not begun before the outbreak of war. 

As regards Schering’s alternative argument that the April contract, by 
reason of circumstances arising out of the war, became impossible of further 
performance, and that the parties were thereby excused from further per- 
formance, that argument is clearly out of place in the view which I have 
already expressed that all that remained to be done was the discharge of an 
accrued debt by instalments, subject to an assignment of the right of ulti- 
mate recourse against the German company, and I have nothing to add to 
the views expressed by the Master of the Rolls on this matter. 

It follows that in my opinion the appeal fails, and I propose that it should 
be dismissed with costs. 

Lorp RussELuL oF KILLOWEN, in stating the facts, referred to the relevant 
clauses of the February contract and continued: The other clauses need not 
be referred to, but it will be convenient at this stage to state my view of 
the true construction of this agreement, which became operative on April 28, 
1936. The primary debt for which the German company became liable to 
Enskilda was the sum of £84,000 referred to in clause 1. I am of opinion 
that this must be so, notwithstanding the meaning to the contrary which 
would, prima facie, be gathered from clause 2, because any other view is not 
consistent with the words ‘‘to the amount of £50,400” in clause 3 and is 
hopelessly inconsistent with the second half of clause 4. The German com- 
pany made itself liable to pay £84,000 to Enskilda at the end of eight years, 
but the liability might be reduced by degrees throughout the eight years 
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according as the sureties made some or all of the payments specified in clause 
4, and might ultimately amount to no more than a debt of £50,400, owing 
not to Enskilda but to the sureties. The sureties, it is to be observed, whose 
liability as sureties is limited to £50,400 and cannot mature for eight years, 
assume under clause 4 a most unusual burden—namely, the obligation to 
pay off portions of their principal’s debt before any part of it is due from the 
principal, and so reduce their principal’s liability by an amount for which 
the sureties can never be liable; but this unusual feature is easily accounted 
for when one remembers that these sureties were bound to do whatever the 
principal debtor told them to do. 

Notwithstanding the existence of the February contract, a further docu- 
ment was executed, in the English language, by Enskilda, the English 
company and the Indian company, which is known as the April contract. 
Why this document was executed has never been explained. Both sides 
agree that the relationship and obligations as between Enskilda and the two 
companies are the same as the relationship and obligations which were 
established as between them by the February contract, and that the latter 
have never been terminated and still subsist. It may be that the parties 
desired a record in the English language of their obligations inter se, or it 
may be that they wished to make it clear that clause 4 of the February 
contract was obligatory and not merely optional on the part of the two 
companies. But whatever the object in view, the April contract is the 
contract in relation to which this action is brought. Nevertheless, in my 
opinion, it is quite impossible to treat that contract as a matter apart and 
separate from the February contract; it is part and parcel of one transaction 
between Enskilda and the German Company, into which the two companies 
are introduced by the German company in order to provide sterling and thus 
enable the German company to achieve its object—namely, the purchase 
of the sperrmarks. 

The April contract takes the form of a document addressed to Enskilda, 
dated April 16, 1936, and signed by a Mr. Edwards, both as managing 
director of the English company and as attorney of the Indian company. 
[His Lordship read the opening sentence, set out above]. This opening 
statement may be characterized as a gentle fiction. It is clear from the 
February contract, and a letter of November 5, 1935, from London to Bom- 
bay, that the initiative and the request came from the German company and 
that the suretyship was undertaken under the German company’s instruc- 
tions. 

His Lordship referred to the April contract and letter, the history of the 
case leading up to the present litigation and the decision of Mr. Justice 
Simonds. He continued: On appeal the order of Mr. Justice Simonds was 
discharged and the action was dismissed. As I read the judgment of the 
Court of Appeal the reasoning proceeded thus. It was admitted that further 
performance of the April contract during the war ‘‘must benefit the enemy ’”’; 
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it was also apparently agreed that a contract with a neutral the further 
performance of which during the war “would in fact confer an immediate or 
future benefit on the enemy would be abrogated by the outbreak of war’’; 
nevertheless the Court was of opinion that the April contract, being a con- 
tract with a neutral, might continue in existence after the outbreak of war on 
the basis of suspension during the war. On that footing, it was said, the 
benefit to the German company (and therefore to the enemy) became so 
vague and uncertain that no valid ground existed on which a British subject 
could be freed from his obligation to a neutral. 

I confess I feel great difficulty in following this reasoning. By the very 
terms of the bargain struck between all the parties in February, and formally 
recorded as between Enskilda and the two companies in April, the further 
performance by the English company during the war, either of clause 4 of 
the February contract (eo nomine), or of clause 9 of the April contract (eo 
nomine) must inevitably result in a clear and direct benefit to the German 
company (which was stipulated for by the German company and assented 
to by Enskilda in order to obtain sterling)—namely, a large reduction in 
the German company’s indebtedness of £84,000. The four payments made 
before the war had already reduced it to £42,000, leaving outstanding a 
liability of £42,000. The carrying out of the April contract during the war 
according to its terms would relieve the German company from a further 
liability of £16,800. But the axe falls when war breaks out. At that 
moment there was nothing vague or uncertain about the benefit to the 
enemy which would result from carrying out the very terms of the bargain. 
All the necessary conditions existed for abrogation under the common law 
rule. Illegality does not suspend; it dissolves: see per Lord Sumner in Ertel 
Bieber and Co. v. Rio Tinto Company (34 The Times, L.R. 208; [1918] A.C. 
260, at p. 285). What justification then can there be for saying, we will not 
declare this contract to be abrogated because it is a contract with a neutral, 
but we will declare it to be only suspended, and then suspension will only 
involve a vague and uncertain benefit to the enemy, insufficient to justify 
freeing a British subject from his obligation to a neutral? I know of none, 
and can imagine none. Indeed, a fatal difficulty seems to arise. If a 
contract, the further performance of which (like this one) requires acts to be 
done on or before fixed dates, from the doing of which on those dates stated 
consequences clearly beneficial to the enemy are to flow, is prima 
facie abrogated at common law on the outbreak of war, it can be no answer 
to say that the contract need only be suspended during the war if the benefit 
to the enemy thereby becomes vague and uncertain, for you would by the 
suspension be substituting a new and different contract into which the 
parties had never entered; see, for example, Distington Hematite Iron Com- 
pany v. Possehl and Co. (32 The Times L.R. 349; [1916] 1 K.B. 811). 

The case for Enskilda on the appeal before this House was argued on 
different grounds. It was conceded that contracts the further performance 
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of which would confer on the enemy an immediate or future benefit or involve 
intercourse with the enemy are abrogated on the outbreak of war. [His 
Lordship quoted Lord Dunedin in Ertel Bieber and Co. v. Rio Tinto Company 
(34 The Times L.R. at p. 210; [1918] A.C., at p. 274) and continued:] It was 
also conceded that the same principle would apply to a contract between 
British subjects, or between a British subject and a neutral if according to 
its very terms further performance of it would give the opportunity or tend 
to the increase indicated above. It was, however, contended that this 
contract fell within certain exceptions to the rule. That certain exceptions 
do exist is well established. To quote Lord Dunedin once more—he stated 
the exceptions thus in Ertel Bieber and Co. v. Rio Tinto Company ((1918] A.C., 
at p. 269): ‘‘There is indeed no such general proposition as that a state of 
war avoids all contracts between subjects and enemies. Accrued rights are 
not affected, though the right of suing in respect thereof is suspended. 
Further there are certain contracts, particularly those which are really the 
concomitants of rights of property, which even so far as executory are not 
abrogated. Such as, for instance, the contract between landlord and tenant 
of which .a example may be found in the recent case of Halsey v. Lowenfeld”’ 
(32 The Times L.R. 709; [1916] 2 K.B. 707). 

Thus a contract which is completely executed on one side, and by which 
nothing remains to be performed except payment to be made by the other of 
a liquidated sum whether already due, or debitum in praesenti solvendum in 
futuro, is unaffected by the outbreak of war. The payment cannot in fact 
take place between enemies in war time; so long as the war lasts the payment 
is suspended. Nor is enemy property confiscated at common law by the 
outbreak of war, and consequently contractual rights and obligations in- 
cidental to the ownership of property are not put an end to at common law 
by the outbreak of war. The enforcement of them during the war may be 
impossible, but they will survive the war. 

It was first contended that the April contract fell within the exceptions 
because the April contract was a contract wholly executed by Enskilda and 
under which nothing remained to be done by the English company except the 
payment of money. This was the main contention advanced by Enskilda 
before us, and it is this contention which is adopted by those of your Lord- 
ships who favour the dismissal of this appeal. But they reach this con- 
clusion on two grounds, concerning the construction and effect of the April 
contract, which appear to me fundamentally wrong, and I feel bound to 
state in detail my reasons for so thinking. 

One ground is of this nature:—The payments to be made by Schering 
under the April contract are treated as payments made at the request of the 
German company, and it is then said that Schering would, independently of 
the provisions of clause 8, and whether it paid as a surety or a principal, be 
entitled to reimbursement. Equity, it is said, would transfer to the English 
company the right vested in Enskilda to recover from the German company 
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the amounts paid. The April contract added nothing in this respect; clause 
8 conferred on Schering no right which it would not have obtained by the 
mere fact of making the specified payments. 

Surely this view is misconceived. That Schering entered into both the 
February contract and the April contract in obedience to the instructions 
of the German company no one can doubt. But the right in Enskilda to 
receive, and the obligation on the English company to pay, the instalments 
rest on the April contract. They are payments which will become payable 
by Schering to Enskilda before anything is payable to Enskilda by the 
principal debtor at all. Nor are they made by Schering as a surety, or at 
the request (express or implied) of the German company. They are made 
by Schering as a principal under compulsion of the April contract. Even if 
the pre-war instalments could (contrary to my view) be treated as being 
payments made at the request of the German company, no post-war instal- 
ment could possibly be treated as having been made at the request of an 
enemy. But for the existence of the April contract there would have been 
no obligation on Schering to pay any of the “‘instalments”: any such pay- 
ment would have been a purely voluntary act creating no right, legal or 
equitable, in the payer. 

Even if the first portion of clause 4 of the February contract was not 
(as between the parties to the April contract) superseded by clause 8 of 
the April contract, but still remained binding, the legal position would 
remain unchanged. Schering would make the payments not as a surety, or 
at the request of someone who was indebted to the payee, but as a principal 
under the compulsion of a contract with the payee. 

The other ground is of this nature:—It is said that the provision in the 
April contract for the assignment of Enskilda’s rights against the German 
company is only a provision as to the method of payment, that the April 
contract had been wholly executed by Enskilda before the outbreak of war, 
that Enskilda had then an accrued cause of action in debt for each instal- 
ment, that the tender of an executed assignment by Enskilda was a mere 
formality, and that Enskilda could sue for an instalment, if unpaid on the 
specified date, on an allegation that Enskilda was always ready and willing 
to execute an assignment on payment. 

I cannot agree. It is, in my opinion, impossible to treat clause 8 as a 
mere agreement to pay fixed amounts on stated dates, constituting debts to 
be paid on those dates, subject to the fulfilment by Enskilda of conditions. 
It is a contract to pay the instalments (I quote the words) ‘‘in consideration 
of the assignment by you to us on the occasion of each such payment of a like 
sterling amount of your claim against the German company.” This is 
nothing but a contract for the sale and purchase of a number of choses in 
action on specified dates. As was pointed out in the judgment of the 
Master of the Rolls in the earlier litigation to which I have referred—see 
(57 The Times L.R. 289, at p. 290; [1941] 1 K.B. 424, at pp. 435, 436)— 
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the remedy thereunder would be not by action for debt, but by proceedings 
for specific performance of the contract of purchase, after execution and 
tender of a proper assignment of the subject-matter of the purchase. When 
war broke out no cause of action had accrued to Enskilda in respect of post- 
war instalments. The only obligation to pay is on receipt of a tendered 
executed assignment of the property agreed to be sold; the only obligation 
to part with the property sold is on receipt of the purchase price. A “‘ready 
and willing’’ plea may well be a proper and necessary plea in an action for 
breach of a contract for the purpose of alleging and establishing that the 
plaintiff who sues for breach is not himself in breach. But we are here 
considering the position in relation to an action for the enforcement of this 
contract, not in relation to an action for its breach. In order to enforce it 
Enskilda would have to sue for specific performance, and, except on allegation 
and proof of execution and tender of an assignment of the property sold, 
there would be no cause of action for the purchase money. In other words, 
the April contract, so far from having been fully performed by Enskilda 
before the outbreak of war, remained completely executory on both sides in 
relation to the post-war instalments. On each instalment date each party 
had to complete the sale and purchase, Enskilda by delivering an assignment 
of the properties sold in exchange for the purchase money, Schering by paying 
the purchase money in exchange for an assignment of the property sold. 

Another argument advanced on behalf of Enskilda was to the effect that, 
so far as concerns that part of the April contract which deals with surety- 
ship, Enskilda had wholly performed its part. It had complied with the 
request of the two companies, and had made over the marks to the German 
company which constituted the consideration for the suretyship, and the 
carrying out of that obligation involved neither intercourse with nor benefit 
to the enemy. I have already drawn attention to the fact that, in sober 
truth, no consideration for the suretyship has moved from Enskilda to the 
two companies, who had made no request. But assuming the truth of this 
fiction, it is in my opinion impossible to sever the April contract and to treat 
it as if there were two separate and independent contracts, one for surety- 
ship and the other for the sale and purchase of Enskilda’s claims against the 
German company. The April contract is one entire and essential con- 
stituent of a transaction between Enskilda and the German company. In 
order that the German company might induce Enskilda to let it have 
the Reichsmarks for the reduced price of £50,400 sterling it was necessary 
that the two companies should, under instructions from Germany, both guar- 
antee the larger price up to £50,400 and agree to buy Enskilda’s claims 
against the German company at prices in sterling sufficient to provide in 
sterling the reduced price of £50,400. Unless this twofold liability had been 
undertaken by the two companies (asit was undertaken both in the February 
contract and the April contract) the bargain between Enskilda and the 
German company could not have been struck. 
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Reliance was also placed on the exception which was described by Lord 
Dunedin in these words in Ertel Bieber and Co. v. Rio Tinto Company ({1918] 
A.C., at p. 269): ‘Further, there are certain contracts, particularly those 
which are really the concomitants of rights of property, which even so far as 
executory are not abrogated.’”’ I am not sure that I understood correctly 
one argument on this contention. I think that it was said that the April 
contract was a concomitant of the right of property which Enskilda had 
acquired by its contract with the German company. But that is not the 
kind of property to which Lord Dunedin referred. He was not referring to 
choses in action or contractual rights. He was referring to contracts such 
as covenants running with the land, the right to enforce which belongs to 
the owner for the time being of the land. The interest in the land is not 
confiscated at common law by the outbreak of war; the power to enforce 
the covenant cannot be exercised during the war, but when the war ends 
the power of enforcement revives. It may be difficult to define with ex- 
actitude or exhaustively the class of ‘‘concomitants.’’ Each case must be 
considered when occasion arises. But I am of opinion that the present case 
cannot be treated as a contract which is a concomitant of rights of property 
within the exception. 

Finally, it was suggested that the existence of the security created by 
the April letter brought the case within this exception. This appears to 
me an argument which must fail. So far from the April contract being a 
concomitant of the right of property created by the security, it is the se- 
curity which is a concomitant of or ancillary to the April contract; and the 
argument when brought to bedrock comes to this, that obligations which 
(if unsecured) would be abrogated at common law are saved from this fate by 
the fact that security has been given for their performance. That will not 
do. With the disappearance of the obligations the security for their per- 
formance necessarily disappears as well. 

I am in agreement with the views of Mr. Justice Simonds on this part of 
the case. I agree with him when he says that the simple question is whether 
the performance of the April contract after September 3, 1939, would benefit 
the enemy by increasing his resources or crippling those of his Majesty’s 
subjects. That it must do so is, as he and the Court of Appeal thought, and 
as I think, plain; and I will add that it is equally plain that the pecuniary 
benefit to the German company was one of the very objects for which, in the 
first instance, the February contract, and subsequently the April contract, 
were entered into. 

Whether the performance of the April contract would involve intercourse 
with the enemy is a point with which I need not deal, but the course of 
dealing between the parties in the days of peace affords strong support for 
the view expressed by Mr. Justice Simonds. I express no view of my own, 
however, nor do I say anything on the question of frustration. 

One cannot but regret the unsatisfactory outcome of the argument in this 
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House. The appeal fails for reasons which differ from those which prevailed 
in the Court of Appeal and which differ inter se. To me, two decisive points 
stand out crystal clear, unanswered, and, I venture to think, unanswerable: 
(1) the April contract, if performed in war time, confers a distinct and 
immediate benefit on the enemy; and (2) as regards post-war instalments, 
it was at the outbreak of war wholly executory. 

I would allow the appeal and restore the order which the Court of Appeal 
discharged. 

Lorp MAcMILLAN delivered an opinion stating that he would allow the 
appeal. 

Lorp Porter and Lorp Gopparp delivered opinions stating that they 
would dismiss the appeal. 


THE TOLTEN 
PROBATE, DIVORCE, AND ADMIRALTY * 
[December 3, 1945] 


This was an action in rem by United Africa Company, Limited, against the 
owners of the motor vessel Tolten, a British ship registered at Newport. The 
amended endorsement on the writ was for damage caused to the plaintiffs’ 
pier and wharf by the Tolten through the negligence of her owners, their 
servants, or agents. 

In the statement of claim the plaintiffs stated, inter alia, that they were 
the owners and occupiers of a wharf known as Bulk Oit Wharf, situated at 
Apapa, in the harbour of Lagos, Nigeria, and they alleged damage to the 
wharf through the negligent navigation of the Tolten. The shipowners, in 
their defence, denied that the plaintiffs were the owners or occupiers of the 
wharf in question, and contended that, on the facts set out in the statement 
of claim, the Court had no jurisdiction to adjudicate thereon. 

By order of the Registrar the question of jurisdiction was tried as a 
preliminary point of law. 

Mr. Justice BucKNILL read a judgment in which he stated the issues, and 
continued: Counsel were unable to cite any Admiralty action in rem which 
is a direct authority on the point. Counsel for the shipowners relied mainly 
on The Mary Moxham (1875), 1 P.D. 43, and on appeal 1 P.D. 107, the facts 
in which were similar to those in this case, except that there the pier was in 
Spain. The defence by the shipowners in that action, which was in rem, 
alleged, in substance, that the Court had no jurisdiction; that the pier formed 
part of the land of Spain; and that by the law of Spain the masters and 
mariners were alone answerable for the damage caused by the negligent 
navigation of the ship. The plaintiffs moved the Court to strike out that 
part of the defence which alleged that the Court had no jurisdiction and that 
by the law of Spain only the master and mariners of the ship were liable for 
the damage. At the hearing of the objection before Sir Robert Phillimore 
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it appeared that the Mary Moxham had been arrested in Spain in respect 
of the damage to the pier, and that, to procure her release, the defendants 
agreed with the plaintiffs that the liability of the defendants should be 
determined by proceedings in the English Courts. In the face of that 
agreement the defendants did not pursue the point that there was no juris- 
diction. There was argument by Mr. Butt, Q.C., and Mr. Benjamin, Q.C., 
on behalf of the plaintiffs, in support of the jurisdiction of the Court— 
presumably before the agreement referred to was brought to the attention of 
the Court—and Sir Robert Phillimore ruled (at p. 45): ‘The inclination of 
my mind, subject to any argument on the point I might have heard from the 
counsel of the defendants, is that the Court has jurisdiction over the case. 
In these circumstances I shall treat the case not as coming before me by 
consent, but as one within the ordinary jurisdiction I possess to entertain 
suits arising out of collisions in foreign waters where no circumstances by 
which such jurisdiction might be ousted has been brought to my notice.”’ 
The Court then heard argument, on the question whether Spanish or English 
law applied with reference to the liability of the shipowners for the damage 
to the pier. Sir Robert Phillimore decided that Spanish law was not 
applicable and that the damage must be taken to have been inflicted by a 
British ship within the ebb and flow of the tide on a pier in the territory of 
Spain. 

The case went to the Court of Appeal, but the question of jurisdiction 
was not argued, the only question being whether the law of Spain applied in 
reference to the liability of the shipowners. Lord Justice James, however, 
said (1 P.D., at p. 109) that it was a very novel action and that “‘very grave 
difficulties indeed might have arisen as to the jurisdiction of this Court to 
entertain any action or proceedings whatever with respect to injury done to 
foreign soil.’”” Lord Justice Mellish said (at p. 112): ‘‘ Whether the rule as 
to wrongful acts to real or immovable property in a foreign country does not 
go still further and prevent an action being brought at all is a question which 
it is not necessary to determine in this case, because, having regard to the 
consent of the parties and the agreement that has been entered into, no such 
objection to the jurisdiction could be taken in this case.” 

The House of Lords in British South Africa Company v. Companhia de 
Mocambique (10 The Times L.R. 7; [1893] A.C. 602) finally decided that the 
Supreme Court of judicature has no jurisdiction to entertain an action in 
personam to recover damages for a trespass to land situated abroad. In the 
Course of the argument counsel who supported the proposition, which the 
House of Lords subsequently affirmed, cited The Mary Moxham as a case 
which showed that actions affecting real property are strictly local in their 
character and cannot be tried here when they affect foreign countries. Lord 
Herschell quoted the passage in Lord Justice James’s judgment (cited above) 
and continued (10 The Times L.R., at p. 9; [1893] A.C., at p. 622): ‘The dis- 
tinction between matters which are transitory or personal and those which 
are local in their nature, and the refusal to exercise jurisdiction as regards the 
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latter where they occur outside territorial limits, is not confined to the 
jurisprudence of this country.’ I presume, therefore, that Lord Herschell 
considered that Lord Justice James was right when he said that there were 
very grave difficulties as to the jurisdiction of the Court in The Mary Moxham 
(supra). That dictum of Lord Justice James and the contrary dictum of Sir 
Robert Phillimore are the only authorities cited to me which directly bear 
on the point. 

In Williams’ and Bruce’s Admiralty Practice (3rd ed. (1902), p. 74) it is 
stated: ‘‘Damage done by a ship to a pier or breakwater has been held to 
fall within section 7 of the Admiralty Court Act, 1861, and it must now be 
considered as settled law that under section 6 of 3 and 4 Vict., c. 65, the 
Admiralty Court acquired jurisdiction to entertain a claim for damage 
received by a ship by collision with a pierhead within the body of a county.” 
A reference then follows to The Mary Mozham in the following note: ‘‘ But 
it seems to be open to doubt whether the Court can entertain an action 
for damage done to a pier in foreign territory except pursuant to the agree- 
ment of the parties.’”” That was written in 1901 after British South Africa 
Company, Limited v. Companhia de Mocambique had been decided. In my 
opinion, the matter is one of considerable doubt, and it is doubtful whether 
the plaintiffs in the present action could sue the owners of the Tolten in 
personam in England in respect of the damage to a pier in Nigeria in their 
occupation. I do not think that they need prove a legal title to the pier. 
In any case this is an action in rem and not in personam. 

Counsel for the plaintiffs argued that section 22 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, gave the High Court admiralty juris- 
diction over any claim for damage done by aship. That enactment did not 
extend the jurisdiction of the High Court, but merely transferred to it the 
jurisdiction formerly exercised by the High Court of Admiralty. Lord 
Gorell made that clear in the case before the Privy Council of Bow, McLach- 
lan and Co., Limited v. The Ship Camosun (25 The Times L.R. 833, at p. 835; 
[1909] A.C. 597, at p. 608) where he said: ‘‘The Judicature Acts of 1872 and 
1875 . . . amalgamated the English Courts and transferred to the High 
Court all the jurisdiction which had been previously exercised by the different 
Courts, so that every Judge of the High Court can exercise every kind of 
jurisdiction possessed by the High Court, but these changes conferred no 
new Admiralty jurisdiction upon the High Court, and the expression ‘Ad- 
miralty jurisdiction of the High Court’ does not include any jurisdiction 
which could not have been exercised by the Admiralty Court before its 
incorporation into the High Court, or maybe conferred by statute giving new 
Admiralty jurisdiction. It is sure that a Judge of the High Court sitting 
in the Admiralty Division thereof, may, as Judge of the High Court, exercise 
any jurisdiction which is now possessed by a Judge thereof, but he does so 
by virtue of the general jurisdiction conferred upon him, and not by virtue 
of any alteration in his Admiralty jurisdiction.” 
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I must, therefore, look back at the Acts of 1840 and 1861 to see what 
jurisdiction the Court of Admiralty had before the Judicature Acts were 
passed. The Admiralty Court Act, 1861, enacted that the High Court of 
Admiralty should have jurisdiction over any claim for damage done by any 
ship, and that that jurisdiction might be exercised by proceedings in rem 
or by proceedings in personam. ‘The words of the statute are clear and 
simple, and I think that they must be given the widest possible interpreta- 
tion. The Act of 1840 dealt with damage received by a ship on the high seas 
or within the body of a county, but the Act of 1861 does not limit the 
locality in any way; it simply states that the High Court of Admiralty shall 
have jurisdiction over any claim for damage done by a ship. That Act has 
been held to apply to damage done by a ship to a pier in British waters, and 
to damage by collision between ships in foreign waters. To limit the juris- 
diction as suggested by the shipowners seems to me to lead to this strange 
result: If the Tolten had collided with a ship belonging to the plaintiffs 
moored alongside the pier in question and the pier had been damaged as a 
result, the plaintiffs could sue the Tolten here in respect of damage to their 
ship, but they could not include in their claim damage done to the pier as a 
result of the collision. 

Unless I am precluded by an authority binding on this Court I see no 
reason why a case of this kind should not be included within the plain words 
of the statute. So far as any hardship is concerned—if the Court is entitled 
to consider that—there is no hardship on the shipowners if they have to 
defend the action here, for they are resident in this country. On the other 
hand, if the plaintiffs are not entitled to arrest the ship except in Nigeria, 
their remedy against the ship, which has left Nigerian waters, has gone. The 
High Court exercising Admiralty jurisdiction may be considered as an 
international Court in the sense that it exercises jurisdiction in rem over 
foreign and British ships alike in respect of damage done by such ships, 
whether the damage has been done in British waters or on the high seas or in 
foreign waters. To limit the plain words of the statute so as to exclude a 
claim of this kind seems to me to impose a fetter on the jurisdiction of the 
Court to which the Court should be slow to submit, and to limit unduly the 
right of the plaintiffs to arrest the ship which has done the damage. 

For these reasons I reject the plea on demurrer, and there will be judgment 
for the plaintiffs on the preliminary point. 


BOOK REVIEWS AND NOTES 


International Law. Volume I. By George Schwarzenberger. London: 
Stevens & Sons, 1945. Pp. xliv, 645. Tables. Appendixes. Index. 
£ 3. 


This volume by the Sub-Dean of the Faculty of Laws and Lectures in 
International Law and Relations at University College, London, is the first 
of a series of three volumes on International Law. The present volume 
deals with International Law as applied by International Courts and 
Tribunals. The second volume will present international law as shown in 
British State practice and the third will cover international law as expounded 
in the decisions of courts within the British Commonwealth and Empire. 

The author takes a positivist attitude toward the subject of international 
law, in the sense that he looks to judicial decisions for the development of 
the principles of international law by the use of the inductive method, rather 
than to the presentation of the subject by abstract principles illustrated by 
court decisions and state practice. He rightly regards judicial decisions as 
“evidence of international law of a very much more persuasive and authori- 
tative character than any other available in this sphere.’”’ He changes the 
emphasis from ‘‘national attitudes and subjective views of writers to the 
certainty provided by the decisions of International Courts and Tribunals.”’ 

Contrary to the treatment of the matter in Article 38 of the Statute of the 
World Court, the author correctly submits that ‘‘rules which have actually 
been applied by Courts can claim a higher degree of authority than doctrines 
propounded by writers of text books, however eminent, or views upheld— 
and at convenience disregarded—in the diplomatic exchange of Foreign 
Offices.’”’ He holds that “‘though generally speaking legal opinions expressed 
in State practice, the views held by Municipal Courts and the treaties con- 
cluded in individual States can not convey the same certainty of Interna- 
tional Law as may be claimed for principles accepted by the jurisprudence of 
International Courts, these sources of International Law prominently repre- 
sent International Law in the making.” 

As the value of a decision depends on the statute of the tribunal, he gives 
preéminence to, and a systematic survey of, the work of the World Court, 
and he points out that although the decisions under its Statute can not be 
considered as binding precedents, their strength rests on the quality of the 
bench and its exposition of the law. The World Court decisions are ‘‘sup- 
plemented primarily by reference to the decisions of the Permanent Court of 
Arbitration.’”” Where these two sources leave gaps, awards of bilateral 
Arbitration Tribunals, Claims Commissions and Mixed Arbitral Tribunals 
have been introduced. The Author says he has been at pains to point out 
conflicting decisions, which leave matters ‘‘still in state of flux.” In as- 
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sessing the meaning and value of decisions the author has admittedly tried 
to avoid too narrow or too broad interpretations and conclusions therefrom. 

The method of treatment assumes an elementary knowledge of inter- 
national law and therefore this is not a book to be recommended for the be- 
ginner in this field, but for advanced students and practitioners. The 
author suggests first a reading of Brierly’s introduction to the “Law of Na- 
tions.” Readers will find this volume quite different from the ordinary text 
on international law. ‘Topics are treated only slightly from the historical 
or abstract point of view and are chiefly limited to views expressed by inter- 
national tribunals in their opinions directly or obliquely. 

It must be confessed, however, that a too severe limitation of discussion to 
court decisions does not give a well rounded idea of the system of interna- 
tional law as it exists. Probably the lacunae will be supplied by the other 
volumes of the triad. Moreover, the carving of a decision into segments and 
the distribution of them under various headings makes it difficult to deter- 
mine at times whether some of the extracts are merely passing comments of 
the judges or actual decisions on the points at issue. It is believed that the 
general impressions of the reader would be clearer had the author stated 
more frequently the principles to be drawn, by the inductive method pro- 
posed, from the decisions cited, quoted, and summarized. 

At times the reader will wish that the facts were more fully stated, so as 
to bring out the issues to which the individual quotations from decisions are 
applicable. This is particularly true when the decisions relate to interna- 
tional treaties or conventions whose provisions are not always quoted 
or easily available. 

It is impossible in the space of a review to deal adequately or comprehen- 
sively with a multitude of topics and decisions, here marshaled under more 
than 350 particular headings. These headings are grouped in the seven 
Parts of the volume dealing, respectively, with Foundations of International 
Law, International Personality, State Jurisdiction, Objects of International 
Law, International Transactions, War and Neutrality, and Law of Inter- 
national Institutions. The topics are generally introduced by brief orienta- 
tion remarks which prepare the reader for the exposition which follows. In 
place of a detailed description of the contents of these several Parts it may 
be said that the decisions of the World Court and the International Court 
of Arbitration, supplemented by decisions of other tribunals, have been ar- 
ranged and quoted in such a form as to be conveniently referred to by stu- 
dents and practitioners. There are numerous cross references to other 
sections of the volume where allied discussion occurs. The reader will find 
some authoritative statement on almost every phase of international law. 

Special mention might be made of Part Seven, the largest in the book, 
which deals with the Law of International Institutions. Written before the 
United Nations Charter was finally drafted it considers international institu- 
tions as they existed prior to the Charter, very largely as set up by the 
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League Covenant and interpreted by the World Court. It is difficult to 
point to a more cogent discussion of the principles involved. A review 
cannot give an adequate idea of this analysis which covers the types, func- 
tions, and principles of international institutions and their operation. The 
Judicial Institution is given two thirds of the space and includes such topics 
as judicial legislation, prerequisites of jurisdiction, estoppel, stare decisis, 
limitations of judgment, res ad judicata, revision of judgment, and of course 
advisory opinions. 

Administrative International Institutions are reviewed in the light of the 
World Court decisions interpreting their jurisdiction, rights and duties, their 
relation to the territorial sovereign, their subjection to instructions and their 
rule of voting. In these matters the court appears to apply the functional 
test as one of the guiding rules of interpretation. 

The final sections relate to general international institutions such as the 
League of Nations and the quasi-international ILO. It would seem that the 
World Court should belong in this category. The legal principles governing 
the League as a peace-preserving organization and a center of international 
coéperation are discussed. Also explored are the implicit limitations on 
state sovereignty of members of the League, the nature of the Covenant 
as a collective treaty, the legal consequences of a conflicting bilateral treaty 
and the imposition of burdens on a non-member without its consent. 

The ILO is merely an auxiliary body created to consider and make recom- 
mendations to improve conditions of labor as an instrument of peace. It 
has no coércive powers and no recommendation can be applied in any coun- 
try that does not see fit to adopt it. Moreover, its activities fall solely 
within the realm of domestic jurisdiction. The few decisions relating to the 
ILO are reviewed and explained. The question whether a state not a mem- 
ber of the League can join the ILO is discussed in the decisions quoted. 

The appendices contain seven international decisions of particular sig- 
nificance to each of the seven Parts of the book. There are also reprinted 
the Hague Convention on International Arbitration, and the Statute and 
Rules of the Permanent Court. 

L. H. Woo.sEy 
Of the Board of Editors 


Istortya Mezhdunarodnogo Prava, vypusk I (ot drevnosti i do kontsa XVIII 
veka) Posobie k Lektsiyam [History of International Law, vol. I (from 
ancient times to the end of the XVIII century) Lecture Aid] By Prof. 
E. A. Korovin. Moscow: Military-Juridical Academy of the Red Army 
and Advanced Diplomatic School of the Ministry of Foreign Affairs, 
USSR; 1946. Pp. 106. 


Professor Korovin’s first post-war book inaugurates what will be a series 
of volumes to be used by Soviet lecturers in preparing courses in interna- 
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tional law. The volume under review traces the development of interna- 
tional law from ancient times to the end of the feudal period. Korovin ex- 
plains that he begins with ancient times because he feels that the usual prac- 
tice of beginning with Grotius and Westphalia seems groundless. He finds 
international law appearing, even though primitive in form, with the rise of 
class societies and states. He decries the western custom of limiting re- 
search to the Mediterranean basin on the ground that other areas are ‘‘non- 
historical.” He starts his own history with a Chinese manuscript of 2357 
B.C., setting forth obligations to foreign states. He then approaches the 
ancient cultures of India, Babylon, Assyria, Judea, and Egypt to find ex- 
amples of relationships governed by international agreement and custom. 
He adopts the thesis that some nations, such as Germany, cannot be com- 
pared with Russia in their contribution to the welfare of mankind and inter- 
national law. For that reason he gives more attention to the Russian ex- 
perience than to any other, making his book valuable to western readers 
who will search in vain for such information in the usual treatises. 

Marxist principles are used in evaluating each period. For example, the 
absence of a general system of international law, as opposed to isolated 
aspects, in ancient society is found to be due to the fact that economic de- 
velopment was so limited that the great international links of markets, 
credits, international strife, and codperation had not yet appeared. The 
emphasis during the Middle Ages upon the detailed regulation of war by 
law is found to be due to the fact that under feudalism before the advent of 
commodity-money relationships war was the sole means available to in- 
crease land ownership. Korovin avoids a mistake of which early Soviet 
historians have been accused. He points out that other factors besides 
economic ones bear examination, as, for instance, the psychological factors 
such as the Christian Church and Canon and Roman law. The flowering 
of international law at the end of the feudal period is laid to the appearance 
of capitalism, seeking to advance its development within the confines of 
feudalism, and requiring law to do so. 

Prussian absolutism is given as an example of all the negative features of 
the end of the feudal period. It is contrasted with its counterpart in Russia, 
which, although severe, is found to be progressive in the sphere of international 
relationships. Peter I’s manifesto of 1702 extending broad rights to foreigners 
is given as an example of this tendency. Professor D. Kachenovsky’s state- 
ment of 1863 is quoted with approval to the effect that Russia, even in the 
pre-Peter period, had an understanding of international law which was 
quite well defined and very close to the European conception of the time. 

Western readers will find this book tantalizingly short but valuable, not 
only for its account of the Russian development of International Law but 
also because it gives some indication of what is being taught Soviet diplo- 
mats of the future. The emphasis upon the Russian contribution may be 
startling to some but it is probably justified by the underemphasis among 
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western scholars in the past. Such an approach is one more bit of evidence 
of the growing Soviet pride in the accomplishments of the Russian people 
and of the feeling which might almost be described as a grievance against the 
west that it has ignored these accomplishments for so long. 

Joun N. Hazarp 
Columbia University 


O Direito Internacional E A Democracia. By Levi Carneiro. Rio de Ja- 
neiro: A. Coelho Branco Fo.; 1945. Pp. 408. Index. 


This volume contains a collection of essays, studies, and addresses on var- 
ious subjects in the fields of law and international relations by a Brazilian 
jurist. The dates of their writing or delivery range from 1922 to 1945. 
Many of them reveal a broad and detailed familiarity with modern writings, 
especially of Latin American jurists and scholars but also those of Europe 
and the United States. Some of the items included deal particularly with 
the foreign relations of Brazil and reveal a constant desire on the part of the 
author to promote friendship with Brazil’s neighbors. There are also fre- 
quent references to the orientation of Brazilian foreign policy toward the 
United States, in which connection the distinguished services of Joaquim 
Nabuco are naturally recalled. 

The central core of the book (pages 97 to 110) dealing with present aspects 
of international law is of special interest to the international lawyer. In 
it as well as in some of the preceding addresses, the views of the author 
appear. They may be characterized as inspired by a forward-looking point 
of view, welcoming such developments in international law as the protection 
of the rights of the individual, and, on the organizational side, the improve- 
ment of international procedures and machinery for the promotion of peace 
based on law. The author sees the current diminution of the concept of 
sovereignty in the interest of the development of international interde- 
pendence. He recognizes that internal conditions of states are not matters 
of indifference to the international community. He seems to regret that the 
Charter of the United Nations did not make more progress along these lines. 
But he traces with sympathetic approval the development in the Inter- 
American conferences of the restrictions on intervention by any single state 
and welcomes the progress which has been made toward the processes of 
consultation and joint action. There are interesting sections reviewing 
recent policies and practices as well as theories concerning the recognition of 
states and governments, including the Tobar and Estrada Doctrines and the 
recently expressed views of Lauterpacht and Fenwick. The author is a 
warm advocate of the Pan-American system and believes that it should not 
be sacrificed in an attempt to build a more general world organization. 

It is not possible within the limits of this review to do justice to all the 
topics covered in this collection, but it may be noted that the reader will 
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find here numerous valuable surveys of the development of Latin-American 
thought in the fields of law and politics. The concluding paper contains a 
most useful analysis of trends in opinion concerning the codification of pri- 
vate international law and the attempts to secure unification of branches of 
private law. Mention should also be made of an interesting opinion on the 
question whether criminal proceedings could be brought against the Ecua- 
dorian Minister of Foreign Relations for signing the treaty of 1942 with Peru 
which brought an end to the conflict between those two countries. 
Puiurp C. JESSUP 

Of the Board of Editors 


Human Rights and Fundamental Freedoms in the Charter of the United Na- 
tions. By Jacob Robinson. New York: Institute of Jewish Affairs; 
1946. Pp. iv, 166. Appendixes. Index. $2. 


Some years ago Dr. Robinson attacked the problem of human rights in his 
Minorities in a Free World. In 1935 his fundamental work, Commentaries 
on the Statute and Convention of Klaipeda (Memel) Territory was published in 
two volumes. It was of great service for the Lithuanian administration in 
developing its government in the territory and port of Klaipeda until 
Hitler took this region from Lithuania in 1939. 

Now Dr. Robinson presents to the American public a new work. Thisis a 
well-grounded commentary in the matter of human rights and fundamental 
freedoms proclaimed in the United Nations Charter. It is very pertinent at 
the present time, especially if we recall the total negation of elementary human 
rights during the recent war in the extermination of Jews, Poles, Lithuani- 
ans, Estonians, Latvians, Ukranians, Balkans, and other peoples by the 
totalitarian regimes. Today the peoples and individuals suffering from op- 
pression have placed their hopes in the UN. Will they be disappointed? 

The Charter proclaims one of the purposes of UN to be to “‘ Achieve in- 
ternational codperation in promoting and encouraging respect from human 
rights and fundamental freedoms for all without distinction as to race, sex, 
language, or religion.” This provision will not, as Dr. Robinson points out, 
assure by itself the realization of human rights and fundamental freedoms 
for all people. The provision is not made enforceable by any international 
machinery. The responsibility rests with the member governments to carry 
it out. Member states are bound to accept and carry out the decisions of 
the Security Council relating to the maintenance of peace, but in regard to 
actions of the Assembly and the Economic and Social Council they are merely 
pledged to coéperation, with the understanding that this codperation will 
not involve any interference in their domestic affairs. And human rights 
and fundamental freedoms undoubtedly belong to this category, except in 
cases of enforcement measures by the Security Council relating to the 
maintenance of peace. 
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No doubt, as the author emphasizes, the direct competence of the organs 
of UN in the field of human rights is restricted. It falls within their juris- 
diction to draft generally applicable rules for the conduct of member states 
(either in the form of an international bill of rights or of a treaty, both subject 
to the consent of the members) and to debate, under certain conditions, the 
behavior of the members in the field of human rights. 

The main value of the work of the United Nations, Dr. Robinson believes, 
will be that for the first time in history the development of human rights will 
be subject to an influence of greater potency than a vague public opinion 
within a given country or beyond, namely, of a powerful international or- 
ganization whose views and decisions cannot be neglected by any state in 
the world. ‘‘Under the United Nations Charter means are at our disposal 
that never before existed for mobilizing the peoples of the world in the cause 
of human rights. We have now to use this opportunity, and to use it at 
full,’”’ said the United States delegate, Edward R. Stettinius. 

The inevitable question regarding the future of the evolution of human 
rights under the aegis of UN cannot be divorced from the basic problem of 
the future of UN itself. Only from a strong and effective UN can we expect 
help in the promotion of human rights. Such are the main contentions of 
this small volume. 

Dr. Robinson’s work is a serious scientific study made with the intention 
to help oppressed peoples and minorities and even individuals. 

VLADAS JUODEKIA 
S. Benedict's College, Atchison, Kansas 


The United Nations Economic and Social Council. By Herman Finer. Bos- 
ton: World Peace Foundation; 1946. Pp. 121. Appendix. $.50. The 
Bill of Social Rights. By Georges Gurvitch. New York: International 
Universities Press; 1945. Pp. 152. Appendixes. $2.00. 


These two small volumes are both concerned with the improvement of the 
social and economic position of mankind. The two approaches are vastly 
different and the content is by no means the same, but both reflect the grow- 
ing insistence upon the necessity for improvement, through law and organ- 
ization, of existing social and economic conditions. Gurvitch, whose visit to 
the United States from France during the war years made his writings in the 
field of sociological jurisprudence more familiar to American readers, is con- 
cerned with the condition of the common man and deals only occasicnally 
with the international side of the picture. His book, with its philosophical 
and historical approach, contains a draft of a Bill of Social Rights to be 
adopted as the domestic law of states and designed to enable social democ- 
racy to supplement political democracy. Like Finer, he believes in inter- 
national economic planning and Gurvitch believes that “‘ Among the differ- 
ent aspects of sovereignty, economic sovereignty has the greatest chance of 
being internationalized.’’ His viewpoint should be considered by those 
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interested in human rights who tend to confine their attention to the politi- 
cal sphere. Professor Finer’s book includes descriptions of the new interna- 
tional machinery which the United Nations are in course of erecting to 
grapple with the world’s economic and social problems. World interde- 
pendence in these fields is a keynote of the book and the conclusion is 
soundly drawn that the various international agencies, from ILO through 
International Bank and Fund and FAO to the Economic and Social Council 
itself, must codrdinate their efforts. Like Gurvitch, Finer lays stress on 
freedom of movement of peoples, although his emphasis is more on the gen- 
eral economic position of communities than on the freedom of the individual 
spirit in which Gurvitch is greatly interested. Finer also urges the freeing 
of channels of commerce and suggests the need for still other international 
organizations to aid in the process. Both authors are concerned with the 
protection of the consumer and the worker more than of the producer but 
Finer is more concerned with the structural and procedural devices which will 
enable the economic and social life of the world to function smoothly. There 
are suggestions for the functioning of both national governments and inter- 
national secretariats which will well repay study by those concerned with the 
management of these problems. 
C. Jessup 

Of the Board of Editors 


International Cartels. By Ervin Hexner. Chapel Hill: University of North 
Carolina Press; 1945. Pp. xiv, 555. Appendixes. Indexes. $6.00. 

National Interest and International Cartels. By Charles R. Whittlesey. New 
York: Macmillan Co.; 1946. Pp. vi, 172. Index. $2.50. 

A Cartel Policy for the United Nations. Ed. by Corwin D. Edwards. New 
York: Columbia University Press; 1945. Pp. vi, 124. Index. $1.25. 


These volumes come at a time when we are in a position to consider the 
international cartel problem with somewhat greater objectivity and more 
extensive data than was previously possible. What is perhaps more im- 
portant, the end of the war which smashed so many of the old economic 
forms and concepts, the eclipse of the German cartels (which were in many 
respects at the core of the international cartel problem), and finally an 
apparent disposition on the part of many nations to recast their inter- 
national trade policies and practices in a more codperative spirit together 
make it possible to get a fresh start with the cartel problem and to coédrdinate 
such action with far-reaching measures in other aspects of world trade. 
The authors of these books are not novices in the field. Hexner has had 
first-hand experience in European cartels and has written authoritatively 
on the subject. Whittlesey has previously studied governmental control 
of rubber, and the authors of the Edwards book have all dealt with cartels 
as Officials of the Federal government. 

Hexner has written a well-documented book which should be useful even 
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to those who do not share his approach to the problem. The greater part 
of his volume consists of some one hundred-odd case studies of international 
cartels and texts of important documents relating to cartels; this material, 
together with the indexes of commodities, companies, and authors cited 
help to make it an excellent reference book. In his discussion Hexner 
analyzes the various cartel concepts, offers his own definition, discusses 
the practices and structures of international cartels, and examines govern- 
mental commodity agreements and government trade restrictions in relation 
to the problem. He argues that there is no evidence that cartels are in 
themselves threats to national and international peace and security. He 
indicates that there has been too little study of the actual operation and 
economic effects of international cartels to warrant generalizations as to the 
undesirability of this form of entrepreneur activity from the economic point 
of view, and he does not accept theoretical considerations as sufficient guides 
to policy. He makes the point that if we abolish cartels outright we do not 
thereby necessarily restore competition and we may deprive ourselves of a 
tool which can be used for socially desirable ends. He freely admits the 
abuses, actual and potential, to which cartels lend themselves, and he pro- 
poses to deal with these by requiring registration of cartels, by revising patent 
legislation, and by international agreements to outlaw certain cartel prac- 
tices, among other measures. 

Whittlesey begins by facing the issue of cartels and a free economy; the 
key to the solution for him is that “either we believe in competition and 
economic democracy or we do not,’’ which seems to this reviewer to be an 
oversimplification that is unworthy of the careful thinking which Whittlesey 
offers in some other respects in this book. He deals in turn with the security 
aspect of the question, agreeing generally with Hexner, then with the sup- 
posed necessity for American exporters to enter cartels, which he denies, 
and with patent reform, which he would welcome but which he regards as a 
highly uncertain possibility. After examining various proposals for dealing 
with the cartel problem, he presents his own. This involves the creation 
of an international agency of the type of the ILO to study cartels, establish- 
ment of supervisory, informational, and enforcement agencies in the Federal 
government, patent reform, reéxamination of the Webb-Pomerene Act, and 
legislative application of the Sherman Act philosophy to American business 
practice abroad. The reviewer cannot help but feel that this is a somewhat 
uneven book. While a good deal of the discussion is very worthwhile, the 
author’s reasoning is not always clear and there are some apparent in- 
consistencies. 

The Edwards book is a collection of lectures delivered at Columbia 
University in 1945 by Corwin D. Edwards, Theodore J. Kreps, Ben W. 
Lewis, Fritz Machlup, and Robert P. Terrill. Their general thesis is that 
cartels are bad and should be fought by the United States, preferably in 
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concert with other governments. Readers will find useful information here 
and some carefully developed and interesting reasoning, but it should be 
borne in mind that these papers do not constitute a comprehensive and 
impartial discussion. The authors have a cause to promote, and they 
tackle the problem in that light. 

ALEXANDER F. KI=FER 
Washington, D. C. 


American Foreign Policy. By Edwin Borchard. Indianapolis: National 
Foundation Press; 1946. Pp. viii, 69. $1.00. 


This volume would be too slender to deserve more than passing notice 
if it were not that it bears the name of one of the distinguished international 
lawyers of the United States whose writings in certain technical fields have 
been permanent contributions to the development of the science of inter- 
national law. 

Judging by its title and by the fact that it appears under the auspices of 
the National Foundation for Education in American Citizenship the reader 
might expect the volume to be an impartial historical survey of American 
Foreign Policy. The expectation is met for half of its brief length. After 
that the story becomes a mere recital of the well-known isolationist views of 
the author, views so cleverly presented and so persistently argued in the 
years between the First and Second World Wars that it is difficult to under- 
stand how the National Foundation could have expected the author to change 
his role and become a detached commentator of recent developments. In 
any case he has not done so. It is not merely that he sees more acutely than 
the rest of us the obstacles that confront us in attempting to establish a new 
international organization; he has no faith in the ideal, no hope in the ulti- 
mate possibility of attaining the objective. Hence his statement of the 
three alternatives with which the international organization is faced leaves 
the reader bewildered, none of the three representing what the proponents 
of the organization sought to attain and none representing what the United 
States actually agreed to at San Francisco. 

It would be a futile task to enumerate one by one the fundamental errors 
in the form of half-truths that appear on almost every page of Parts II and 
III of the volume. That on p. 51 is typical, that ‘under the San Francisco 
agreement, neutrality is actually to become a thing of the past.” The 
author still cherishes the illusions of neutrality in spite of the experience of 
the recent war, and in spite of the atomic bomb which to him is not a chal- 
lenge to international codperation but merely something ‘‘ which threatens to 
put a quietus on all further argument.” International law is limited to a 
relatively minor role in international relations and any attempt to extend it 
so as to control the use of force would “play havoc” with such sacred rules 
as non-intervention, recognition, and neutrality. 
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Professor Borchard owes it to his own reputation as a scholar to write a 
fairer story of American foreign policy even from the isolationist point of 
view; and the National Foundation owes it to the public to present something 
more in line with their purpose of ‘‘education in American citizenship.” 

C. G. Fenwick 
Of the Board of Editors 


NOTES 


Law Training in Continental Europe, Its Principles and Public Function. 
By Eric F. Schweinburg. New York: Russell Sage Foundation; 1945. 
Pp. 129. $1.00. This excellent analysis of law training in Europe contains 
numerous pertinent comments on the comparative and contrasting practices 
in the legal education of the United States. It is centered upon the Austrian 
system with supplementary comment on France, Germany, and the Soviet 
Union. The point of central interest to those having an academic concern 
with the teaching of international law lies in the discussions of the relative 
place of law and political or social science and of professional and non- 
professional training in the education of lawyers and government officials. 
The book inspires further reconsideration of the American system of sharp 
differentiation between law and administration and between professional 
training and research. 


Of the Board of Editors 


The Absolute Weapon: Atomic Power and World Order. By Frederick S. 
Dunn, Bernard Brodie, Arnold Wolfers, Perey E. Corbett, and William T. 
R. Fox. New York: Harcourt, Brace; 1946. Pp. 203. Index. $2.00. 
Ever since August 6, 1945, there have been frequent appeals addressed to the 
‘political scientists’’ to provide answers to the problems raised by the ad- 
vent of theatomic bomb. The physical scientists, clearly appalled by their 
creation, have been especially demanding. It has often seemed that they 
expect the students of politics to produce magic formulas for world ills with 
a readiness and dispatch which assuredly do not characterize the careful 
physicist or chemist in his laboratory. 

This volume, produced by the well-known group of distinguished scholars 
in international relations who are members of the Yale Institute of Interna- 
tional Studies, does not attempt to provide the final answer or formula so 
clamorously demanded. Rather it approaches the problem objectively, 
dispassionately, utilizing tools of logic and political sophistication in ways 
which may be compared to that of the physical scientist with his own weights 
and measures and his knowledge of chemical reactions. 

The implications of the atomic bomb for the world are so overwhelmingly 
horrible, its nature so difficult to comprehend, that people are driven to 
demand simple and immediate means of controlling or preventing its future 
use. Hardly daring to think of the probable results of a large-scale atomic 
war, many are turning in desperation to allegedly new and dangerously 
simplified schemes of ‘‘ world order.”’ They call for “revolutionary political 
thinking” in a new technological era. ‘‘ Experts” with panaceas appear 
every day; they usually are not characterized by great training in political 
science. The passionate amateur has taken the center of the stage in na- 
tional discussions of international affairs. 


Puiurp C. Jessup 
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The political scientist is urgently aware of the enormous complexity of the 
problems in international relationships which the bomb, probably revolu- 
tionizing warfare, has caused. He will, however, be the last to produce the 
easy, clear, and simple answer. This slim volume is a brilliant example of 
the careful, preliminary probing of the nature of the problem which is 
fundamental to later attempts to work out possible solutions. It will prob- 
ably not command the audience which it deserves; the majority of readers 
are not patient enough to read it. Many will doubtless be baffled by the 
fact that the authors readily admit their uncertainties. More will throw 
down the book in anger because it accepts the international facts of life as 
they are, assumes that they will not change quickly, and explores the prob- 
lem of the atomic bomb in our present world of national sovereign powers. 

If there be a thesis in the book, it may be paraphrased as follows: in a 
world of nation-states pursuing objectives of foreign policy which fre- 
quently conflict, violence must still be assumed in inter-state relations. 
Will this new ‘‘absolute weapon”’ eliminate war by its very existence, can it 
be controlled, or will it be used in one possibly final conflict between Great 
Powers? It is improbable that any Government of any nation (if in 
‘possession of its senses,” says Professor Wolfers), will begin a war which it 
cannot expect to win, or in which it is certain not to gain even limited ob- 
jectives. It is possible that in the future, especially after nations other than 
the United States have the bomb, knowledge that aggression by atomic 
bombs or any other means will be followed by instant retaliation with 
atomic bombs, will deter any nation from waging aggressive war. Fear of 
retaliation may well be the key to future absence of war. 

This does not obviate the desirability of control schemes, such as the 
United States Government has already proposed to the United Nations 
Atomic Energy Commission. ‘‘Control,’”’ however, presents tremendous 
difficulties, quite apart from the basic question as to whether all states will 
actually desire it. The complexities of the problem are analyzed by Mr. 
Fox in the concluding chapter. His close reasoning demands the most 
careful reading; few readers will be satisfied with his treatment. After 
pointing out many seemingly insuperable difficulties he endorses the much- 
discussed Lilienthal Report as a ‘‘long step forward.” He goes further than 
that Report and advocates a ‘‘general agreement”’ providing for automatic 
obligatory retaliation against an atomic aggressor. He varies between im- 
plicit acceptance of failure of possible control measures, probably leaving 
most readers in despair, and a hortatory conclusion which is strange reading 
after the pages which have preceded. 

Inevitably a book which is the work of several authors will vary in quality. 
To this reviewer the chapters by Mr. Brodie on “ War in the Atomic Age” 
and ‘‘Implieations for Military Policy” and the one by Mr. Wolfers on “‘‘The 
Atomic Bomb in Soviet-American Relations”’ would alone make this book 
worthwhile and recommended reading. The scholar, no matter what his 
special field, should welcome the volume as a whole and these selections in 
particular. It is a distinguished survey of a frightening problem by scholars 
of high standing. Atomic scientists and other tyros in the study of politics 


take note. 
AFPAC, Tokyo 


G. FLETCHER 


Unwritten Treaty. By James P. Warburg. New York: Harcourt, Brace; 
Pp. 186. $2.00. The author spent the war years as Deputy Director of 
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Propaganda Policy in the Office of War Information; he organized the Lon- 
don Office of OWI and had major responsibility for developing our propa- 
ganda effort in Europe. In this book he somewhat needlessly retells the 
story of Axis psychological warfare at home and abroad, surveys briefly the 
British effort from 1939 to 1941, and tells something of the confused history 
of American propaganda and information agencies. There is a good analysis 
of the decline of Allied propaganda effectiveness after the climax of the Af- 
rican invasion, together with a brief reference to Soviet psychological war- 
fare. It is unfortunate that less than one third of the book is devoted to the 
presentation of what Mr. Warburg has to contribute in the way of original 
thinking in regard to his main concern, which is psychological disarmament 
and the promotion of mutual understanding and trust among the peoples of 
the world. Briefly, he advocates international agreements to favor the free 
flow of information and to define and outlaw psychological warfare and ag- 
gression; he wants an agreement to define “‘harmless”’ propaganda, and he 
advocates that the United States create a major agency with the right to be 
heard in the Cabinet to work with private agencies in telling our story 
abroad. These are challenging ideas which deserve considerably better 
development than they get in this volume. 
ALEXANDER F. KIEFER 


Alexandria 


Political Reconstruction. By Karl Loewenstein. New York: Macmillan; 
1946. Pp. xii, 498. Index. $4.00. The author assures us in the preface 
of his volume that whoever buys his book will make a good bargain, for he 
will acquire for his library two or rather three books between the covers of 
one. The reviewer, having matched one against the other, is unable to 


decide which is the absolute best buy, since much depends upon the par- 
ticular interest of the reader. But he has chosen Part I dealing with ‘‘The 
Dogma of Internal Self-Determination” for himself, and it is worth the 
price, even though it only runs to some 83 pages. 

The book, as the author informs us, “has one central thesis; namely, that 
the right of every nation to choose the form of government it pleases, now 
enshrined in the Atlantic Charter, is the safest way to World War III.”’ 
Stated in that absolute form the thesis is, of course, highly challenging; and 
it embarrasses the reviewer considerably in his efforts to make the necessary 
practical distinctions in the application of the doctrine of ‘‘non-intervention”’ 
in Latin America. Equally absolute is the author’s statement that ‘‘In- 
ternal sovereignty must be destroyed if we are to have a breathing spell of 
one or two generations, let alone a stable and peaceful order.’”’ Does he 
really mean ‘‘destroyed,” or merely qualified and limited? 

The opening analysis of the dogma of self-determination is the best 
presentation of the background and development of the principle of non- 
intervention that the reviewer has yet found, particularly in its presentation 
of the different phases through which the principle has passed. It is fol- 
lowed by an equally careful analysis of what is meant by ‘“‘the form of gov- 
ernment’”’ when we speak of the right of each state to form its own. The 
author then examines, under the title De Monarchia, Model 1945, what 
monarchy practically means and whether it is to be considered as one of the 
permissible forms of government, the conclusion being reached that ‘“‘ Even 
though permissible as a choice, monarchy is not to be recommended as a 
form of government. . . . The monarchical principle fits badly into the 
shape of things to come.”’ 

Part IV is a study in political science, describing how, as a practical mat- 
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ter, nations actually ‘‘choose”’ their form of government through the agen- 
cies of provisional governments, national assemblies, and constitutions; 
and Part V is directed specifically to a constructive solution of the problem 
of political reconstruction in Europe. In this last part the author explains 
in detail what he believes to be the method and objectives of the “ political 
tutelage” to be imposed upon the defeated nations, and he sets forth boldly 
and without reserves the ‘democratic imperative,” by which the author 
means the necessity of a democratic government and respect for human 
rights as a condition of a stable world order. 

It is difficult to explain how the author, otherwise so keen an analyst, fails 
to apply his ‘‘democratic imperative” to the Soviet Union. He does not 
appear to be greatly disturbed by the violation of his principles in the case of 
the border states which he describes as, to all intents and purposes, ‘‘ under 
the political tutelage of Russia.’’ Nor is he much troubled by the attitude 
of the Soviet Union towards fundamental human rights, or by the present 
inability of the peoples of the western world to make direct contact with the 
Russian people as distinct from their government. But this is perhaps 
explainable in part by his assumption that his whole plan depends upon 
“the stability of the alliance between the Anglo-Saxon nations and Soviet 
Russia,” and in part by the conditions prevailing in 1944 when the main 
body of the text was written. 

But doubtless the very crusading spirit that leads an author to write a 
challenging book leads him to overstress a point here and overlook another 
there. The reader, duly warned, can always make the necessary corrections. 


C. G. FENwIcK 
Of the Board of Editors 


The Future in Perspective. BySigmund Neumann. New York: Putnam; 
1946. Pp. x, 406. Illustrations. Index. $4.00. This ‘‘synthesis of 
contemporary history” contains in place of an introduction, a long reply 
by the author to a friend in need of an answer as to whether wars can be 
ended and whether history after all has meaning. The author warns against 
over simplification and asserts that ‘‘one guide, if not the most essential one, 
in plotting the future course is to gain a historical perspective, . . . a full 
vista of the past in order to avoid the dangers of peacemaking in a vacuum.” 
He consequently conceives the history of the recent decades as a true unit— 
a second Thirty Years’ War. 

He pictures this era as a great classic drama opening with World War I as 
described in the Prologue and then followed by the presentation, based upon 
painstaking research, of five acts: 1) The war after the war period (1919- 
1924); 2) The years of stabilization and reconstruction (1924-1929); 3) 
The mounting crisis (1929-1934); 4) The dictators’ march on the world 
(1934-1939) ; and 5) TheSecond World War. An epilogue (33 pp.) attempts 
to point at the goal—Peace, the challenge of our time. 

The author describes comprehensively yet concisely the many points in- 
volved in this complex subject matter. Most of the facts are widely known, 
but he restores many of them in a chronological presentation of the numerous 
international, national, and personal problems, interweaving vivid portraits 
of the men who made history in the 20th century, ably supported by im- 
pressive drawings by the world-famous caricaturist, Aloys Derso. 

“World War I brought into bold relief and open clash the problems which 
had increasingly taken hold of the new century,” and in a Prologue, sub- 
divided into three chapters (Sarajevo and Its Causes, A War and Two 
Revolutions, and Versailles A Generation After) the author analyzes the 
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results of the World War I and the treaty terminating it. This great struggle 
did not consist of military campaigns only—‘‘it was a great political revolu- 
tion at the same time. War and revolutions became the twins of upheaval, 
which they remained in the following decades.” 

The experiments of peacemaking at Versailles (the first act) and its weak- 
nesses are carefully analyzed. It looked to the peacemakers and their gen- 
eration like the final settlement, ‘‘ yet it turned out to be merely the prelude 
of a bigger drama, . . . along armistice.’ This great drama, forming the 
major portion of this breezily written book, is then developed in five acts 
describing the past in retrospect. ‘‘The years following the Paris settlement 
were a continuation of the war by other means.’’ Whether Versailles would 
bring enduring peace depended upon a number of factors and “the clash of 
these divergent forces decided the first five years of the great truce (1919- 
24).” 

The realization that the occupation of the Ruhr (1923) and the ensuing 
German “passive resistance’ were a failure opened a ‘“‘new era in world 
politics.’’ The second act, reconstruction and stabilization, internally and 
internationally, mainly due to the ideal efforts of three outstanding states- 
men (Briand, Chamberlain, and Stresemann). Following the strict rules of 
the classic drama, the third act brought into the open all the elements of 
unrest, the great crisis of 1929, with economic depression, political revolution, 
and world-wide disturbances. 

The fourth period covers the bold marches of the dictators on the world. 
To surprise the world with faits accomplis “‘became the standard strategy 
of modern dictatorships.’”’” The very day that Greater Germany had been 
fully established after the occupation of Austria and the cession of the 
Sudetenland, the Nazis . . . seized upon new concepts that promised fur- 
ther expansion (Lebensraum). ‘‘This was the hour of General Haushofer 
and his school of Geopolitik.’’ Czechoslovakia was gone by the spring of 
1939 and this act opened the Nazi war against the world. The overwhelm- 
ing onslaught of German mechanized troops on Poland in September, 1939, 
opened formally the fifth act: World War II. 

The distressing period of ‘‘missed opportunities, of indecision and fatal- 
ism, of appeasement and retreat on the part of the democratic nations in 
face of the unscrupulous, overconfident, and militant aggressor powers”’ 
had ended. World War II ‘‘was turned by the superhuman efforts of the 
United Nations from a tragedy into a drama with a hopeful ending.”” The 
author asserts in his epilogue that growing out of the ruins and sacrifices of 
this Second Thirty Years’ War, the foundations for a new world order are 
laid and he adds that ‘international law, like any law, can be effectively 
enforced only by reaching down to the individual himself. Only by cutting 
across national sovereignties and by insuring juridical action in order that, in 
the words of Justice Jackson, ‘those who start war will pay for it personally’ 
—only in such a direct recourse to man can an international bill of rights 
and a peaceful order be initiated.’”’ The goal is a people’s peace. 

CHARLES KRUSZEWSKI 


Chicago 


Central-Eastern Europe, Crucible of World Wars. By Joseph S. Roucek 
and Associates. New York: Prentice Hall, 1946. Pp. xii, 679. Maps. 
Index. $5.00. Professor Roucek deserves much praise for attempting 
to prepare in collaboration with ten associates this badly needed survey of 
Central-Eastern Europe. As indicated in the subtitle this area is the cruci- 
ble of world wars; both World War I and World War II originated in the 
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region that can roughly be defined as Central-Eastern Europe. ‘‘ Although 
the sparks of the conflagrations in that area eventually menaced the very 
existence of the British Empire and even set the United States ablaze, the 
region is terra incognita to Anglo-Saxons.”’ More definite knowledge of the 
backgrounds, conditions, and current problems of that region is therefore of 
paramount importance and of great timeliness. 

Evil propaganda often succeeded in misrepresenting conditions prevailing 
in the various countries of the area under consideration and it is the aim 
of this book to dispel many such disillusioning statements and ‘‘to synthesize, 
summarize, and reinterpret available knowledge about the region.” ‘The 
aphorism that all reasonable hopes of the future depend upon a sound under- 
standing of the past applies with particular force to Central-Eastern Eu- 
rope,”’ says the editor, and Part I covers the subject of Central-Eastern 
Europe in World History. This vivid account attempts to find ‘‘the key 
to an understanding of titanic modern struggles in the forces of history which 
have perpetuated a disequilibrium in the no man’s land of Central-Eastern 
Europe, where western and eastern influences in European and Asiatic his- 
tory have remained locked in a stalemate.”’ 

The territory under discussion, ‘‘ predestined to endless conflicts by the 
very geography of the area,’’ comprises the borderlands of the great national 
states of Western Europe and the Slavic power of Russia. In twelve chap- 
ters, forming Part II of this harvest of studies, various collaborators bring 
into sharp focus the main trends involved in the national development of 
each country, beginning with Austria-Hungary and Czechoslovakia and 
followed by other countries up to 1918 namely Russia, the Baltic States 
(Finland, Latvia, Lithuania, Estonia) Poland and the Balkans (Rumania, 
Yugoslavia, Bulgaria, and Albania) and, up to 1920, Greece and Turkey. 

Probably of greater interest and running more closely along the main 
line of interest of students of international law and relations is Part III 
covering ‘“‘Central-Eastern Europe in International Relations (1914-1945),”’ 
a detailed chronological factual account with added interpretations, com- 
parisons, and conclusions, some of which may be disputed. Some parts 
could be fuller in presentation but as an overall understanding of this 
cavalcade of fateful years in the tangled relationships of this region the 
account is scholarly and is impressively stated. ‘‘The attempts of various 
powers to dominate the region, in the past as well as in the present, and the 
counter-action resulting from opposition to such imperialistic ambitions, 
have been the essence of the international problems there.”’ 

Thirteen additional chapters, constituting Part IV, take up the various 
threads and here Dr. Roucek’s associates describe graphically the develop- 
ments in the countries listed above from 1918 (or 1920) down to 1944-45 
(Austria 1918-1938), or, in the case of the Baltic States, between World War 
[and II. Part V deals with the military occupations by Germany and by 
Russia, followed by two chapters on Governments in Exile and Post-War 
Plans for and Economic Problems of Central-Eastern Europe. The last 
and concluding chapter treats of Russian influence over Central-Eastern 
Europe and develops the new pattern of power exercized by Soviet Russia 
in most of that region behind the so-called ‘iron curtain.” 

This symposium is a decided contribution to the essential knowledge of this 
dynamic area in which the issue is still open: ‘‘ Who is to dominate Central 
Eastern Europe?”’ 

CHARLES KRUSZEWSKI 
Chicago 


876 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


BOOKS RECEIVED * 


American Academy of Political and Social Science. The Annals. Vol. 246. Making the 
United Nations Work. Philadelphia: The Academy; 1946. Pp. vi, 183. Index. $2.00. 

American Bar Association. General and Trial Practice Series (various subjects). New 
York: Practicing Law Institute; 1946. 

American Bar Association. Significant Developments in the Law During the War years 
(various subjects). New York: Practicing Law Institute; 1946. 

Anglo-American Committee of Inquiry (Palestine). Report to the United States Government 
and His Majesty’s Government in the United Kingdom. Washington: Government Print- 
ing Office; 1946. Pp. viii, 92. Appendixes. 

Bailey, Thomas A. A History of the American People. New York: Crofts; 1946 (3d ed.). 
Pp. xxvi, 937. Tables. Appendixes. Maps. Cartoons. Index. $4.25. 

Belgium, Kingdom of, Ministry of Justice, War Crimes Commission. War Crimes, Bande. 
Liége: Georges Thone; 1945. Pp. 32. Photographs. 

War Crimes, Forét. Liége: Georges Thone; 1945. Pp.37. Charts, Photographs. 
War Crimes, Louvain. Liége: Thone; 1946. Pp. 33. Illustrations. 

Bonjour, Edgar. Swiss Neutrality. London: George Allen & Unwin Ltd.; 1946. Pp. 135. 
Appendix. 6s. 

Castiella, Fernando M. El Problema Internacional en la Mente del Papa. Madrid: S. 
Aguirre; 1946. Pp. 77. 

Chatham House Study Group. British Security. New York: Royal Institute of Inter- 
national Affairs; 1946. Pp. 176. Index. $2.50. 

Condoide, Mikhail V. Russian-American Trade. Columbus: Ohio State University; 1946. 
Pp. xi, 160. Index. Appendixes. Tables and Charts. 

Dolivet, Louis. The United Nations. New York: Farrar, Straus; 1946. Pp. 152. Ap- 
pendix, Chart. $1.75. 

Eastman, 8. Mack. Canada aiGeneva. Toronto: Ryerson; 1946. Pp.x,117. Appendix. 
75¢. 

Garcia-Amador, F. V. Derecho Y Realidad En La Vida Internacional. Havana: La 
Mercantil; 1946. Pp. 36. 

Gibberd, Kathleen. Soviet Russia, An Introduction. London: Royal Institute of Inter- 
national Affairs; 1946. Pp. 124. Maps. 5s. 

Glueck, Sheldon. The Nuremberg Trial and Aggressive War. Foreword by Justice Robert 
H. Jackson. New York: Knopf; 1946. Pp. xvi, 121. Appendixes. $2.00. 

Hill, Martin. Economic and Financial Organization of the League of Nations. Washing- 
ton: Carnegie Endowment for International Peace; 1946. Pp. xvi, 168. Index. Annex. 
$2.00. 

International Labor Conference. Twenty-Ninth Session. Montreal: International Labor 
Office; 1946. Constitutional Questions. Part 1: Reports of the Conference Delegation 
on Constitutional Questions. Pp. iv, 197. Appendixes. Part 2: Draft Agreement be- 
tween the United Nations and the International Labour Organization. Pp. 12. 

Isay, Ernst. A Nova Territorialidade no Direito Internacional Publico e Privado. Séo 
Paula: Revista dos Tribunals; 1943. Pp. 70. Index. 

Jenkins, Shirley. Our Far Eastern Record: The War Years. New York: Institute of Pa- 
cific Relations; 1946. Pp. 96. 25¢. 

Karger, Alfredo, and Salgado, Gustavo. El Caso Nestor M. Borja—aspectos en el campo 
del derecho international publico. Quito: Ecuador; 1946. Pp. 32. 

Klee, Hans. Hugo Grotius and Johannes Selden. Bern: Haupt; 1946. Pp. 70. 

Mantoux, Etienne. The Carthaginian Peace—Or the Economic Consequences of Mr. Keynes. 
London: Oxford University Press; 1946. Pp. xx, 210. Index. $4.50. 

Melén, Alexander Czesaw. Le Droit des Gens et le Systeme du Droit Polonais. Fribourg 
(Suisse): St-Paul; 1945. Pp. 120. 


* Mention here neither assures nor precludes review later. 


BOOKS RECEIVED 877 


Métaxas, Jean, Tambacopoulos, Agis, and Balis, Georges. Discours sur le Code Civil 
Hellénique. Athens: Imprimerie Nationale; 1940. Pp. 31. 

de Moncada, Hugo Cabral. O Asilo Interno em Direito Internacional Publico. Coimbra: 
Edicao do Autor; 1946. Pp. x, 162. Index. 

Monniot, Pierre. Les Etats-Unis et la Neutralité de 1939 & 1941. Paris: Pédone; 1946. 
Pp. 414. Index. 

Munro, Katharine. France Yesterday and Today. London: Royal Institute of Interna- 
tional Affairs; 1945. Pp. 107. Appendixes. 4s. 6d. 

Munro, William Bennett. The Government of the United States. New York: Macmillan; 
1946 (5th ed.). Pp. ix, 887. Index. $4.50. 

Neumann, Sigmund. The Future in Perspective. New York: Putnam; 1946. Pp. x, 406. 
Illustrations, Index. 

Niboyet, J. P. Traite de Droit International Privé Frangais. Vol. III. Paris: Sirey; 
1944. Pp. 679. Index. 

de Olano, José Manuel. Board For The Vigilance And Final Disposal Of Enemy Property. 
Buenos Aires: Argentine Ministry for Foreign Affairs and Worship; 1946. Pp. 66. Two 
diagrams. 

Rankin, George Claus. Background to Indian Law. Cambridge: Cambridge University 
Press; 1946. Pp. 223. Index. $2.75. 

Saco, José Antonio. La Vagancia En Cuba. Havana: Ministerio de Educacion; 1946. 
Pp. 119. 

St. George, J., and Lawrence, D. A Trialon Trial. No place: National Civil Rights Com- 
mittee; 1945. Pp. 503. Appendixes. Illustrations. Index. $5.00. 

Schechtman, Joseph B. European Population Transfers, 1939-1945. New York: Oxford 
University Press. Pp. xii, 532. Appendixes. Index. $5.00. 

Schmitthoff, Clive M. A Textbook of the English Conflict of Laws. London: Pitman & 
Sons, Ltd.; 1945. Pp. xlvi, 455. Index. Table of cases. 35s. 

Schnitzer, Adolf F. De la Diversité et de l’ Unification du Droit. Basel: Verlag fiir Recht 
und Gesellschaft; 1946. Pp. 111. Index. 

Schnitzer, Adolf F. Handbuch des Internationalen Privatrechts. 2 Vols. Basel: Verlag 
fiir Recht und Gesellschaft; 1944 (2d ed.). Pp. xvi, 398. Indexes. Appendixes. Fr. 
54.00. 

Serra, Enrico. L’Aggressione Internaizonale. Milan: Hoepli; 1946. Pp. 204. Index. 
L.200. 

Slovak Action Committee. Aide-Mémoire sur la Necessité du Plébiscite en Sloéaquie. 
Paris; 1946. Pp. 40. 

United Nations. Report of the Secretary-General on the Work of the Organization. 30 June 
1946. New York: United Nations; 1946. Pp. vi, 66. 

United States, Department of State. Delegation to the Inter-American Conference. 
Report on Problems of War and Peace. Washington: Government Printing Office; 1946. 
Pp. 371. Indexes. $.55. 

United States, Department of State. Foreign Relations of the United States, 1931. Volume 
III: The Far East. Washington: Government Printing Office; 1946. Pp. eviii, 1091. 
Index. List of Papers. 

Vedovato, Giuseppe. Note Sul Diritto Diplomatico Della Repubblica Fiorentina. Florence: 
Sansoni; 1946. Fy. 85. Index. Appendix. 1.150. 

de Visscher, Paul. De la Conclusion des Traités Internationaux. Brussels: Bruylant; 
1943. Pp. 294. 

White, Leonard D., and others. New Horizons in Public Administration. Birmingham, 
Alabama: University of Alabama Press; 1945. Pp. vi, 145. Index. 42.00. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 


AMERICAN Bar AssoctaTION JoURNAL, June, 1946 (Vol. 32, No. 6). The Trials of War 
Criminals (pp. 319-321), R. H. Jackson. 

——, July, 1946 (Vol. 32, No. 7). The Nuremberg Trials (pp. 390-396), W. Smith; 
Judge Manley O. Hudson Receives a Notable Award (pp. 402-405). 

——-, August, 1946 (Vol. 32, No. 8). International Military Tribunal (pp. 475-477, 
523), B. B. Blakeney; United Nations Courts of Justice (pp. 498-503), A. S. Faught. 

—, September, 1946 (Vol. 32, No. 9). U.S. Senate Assures Acceptance of World 
Court’s Jurisdiction (pp. 542-543); Murder Is Murder and the Guilty Can Be Punished 
(pp. 544-549), T. Gregory; Full Text of Trygve Lie’s Summary of Work of the United Nations 
(pp. 553-557, 595); John Bassett Moore (pp. 575-582), E. Borchard. 

AMERICAN FOREIGN SERVICE JOURNAL, July, 1946 (Vol. 23, No. 7). The Anglo-American 
Committee of Inquiry (pp. 11-13, 44-47), E. M. Wilson; Post-War Diplomacy on a Shoestring 
(pp. 14-16, 47). 

———, August, 1946 (Vol. 23, No. 8). The Agreement of Sana’a (pp. 7-10, 40-45), 
R. H. Sanger; The Division of Foreign Service Planning (pp. 11-12, 46), A. B. Foster; The 
Philippines Receives Its Independence (pp. 13-14, 45-46), E. W. Mill; Foreign Policy Begin- 
ning at Home (pp. 15-17, 50-51), J. Scott; Report to the Service (pp. 18-20), R. F. Evans. 

———., September, 1946 (Vol. 23, No. 9). How the Legislation Developed (pp. 7-16, 52), 
J. F. Harrington; The Foreign Service and the Information Program (pp. 17-18, 53-54), 
S. Chapin. 

AMERICAN POLITICAL SCIENCE REVIEW, June, 1946 (Vol. 40, No. 3). The United Nations 
as Viewed from Geneva (pp. 545-551), W. E. Rappard. 

——., August, 1946 (Vol. 40, No. 4). Treaties and Executive Agreements (pp. 729-739), 
E. Borchard. 

CANADIAN Bark Review, August-September, 1946 (Vol. 24, No. 7). The International 
Court of Justice (pp. 561-568), J. E. Read; Some Legal Aspects of the Nuremberg Trial (pp. 
584-599), G. W. Forbes; The Latest Amendment to the British North America Act (pp. 609- 
613); Organization of the Nations for Peace and Law (pp. 614-618). 

CotumsB1a Law Review, July, 1946 (Vol. 46, No. 4). Protection by the United States of 
American-Owned Property in War-Stricken Areas (pp. 519-532), C. C. Hyde. 

Foreien Arrarrs, October, 1946 (Vol. 25, No. 1). The Beam and the Mote (pp. 1-12), 
R; Votes and Vetoes (pp. 13-22), J. B. Reston; Twenty Years of Russo-German Relations, 
1919-1939 (pp. 23-43), J. W. Wheeler-Bennett; Europe Debates Nationalization (pp. 44-58), 
B. Ward; The Bermuda Plan: World Pattern for Air Transport (pp. 59-71), J. C. Cooper; 
Two Currenis in World Labor (pp. 72-81), E. H. Carr; The End of Arabian Isolation (pp. 82- 
89), G. de Gaury; Force under a Modern Law of Nations (pp. 90-105), P. C. Jessup; Man- 
churia: A Key Area (pp. 106-117), H. F. Bain; Trusteeship Aspirations (pp. 118-129), Sir R. 
Holland; Light on Nazi Foreign Policy (pp. 130-154), D. C. Poole. 

FRIEDENS-WARTE, 1946 (Vol. 46, No. 4). Gedanken tiber einige ideengeschichtliche Grund- 
lagen des V dlkerrechts (pp. 209-221), F. A. F. von der Heydte; Das Vetorecht auf der ersten 
Session des Sicherheitsrates (pp. 222-227), A. Balazs; Vorkadmpfer der V dlkerversténdigung und 
V élkerrechtsgelehrte als Opfer des Nationalisozialismus: III. Zum Gedenken an Professor 
Telders (pp. 227-230), H. Wehberg; Zur Frage der deutschen Ostgrenzen (pp. 235-236), P. F. 
von Schoenaich; Welche Staaten gehéren den Vereinten Nationen noch nicht an? (pp. 236-238), 
H. Wehberg. 

GEOGRAPHICAL REviEw, July, 1946 (Vol. 36, No. 3). Westchester-Fairfield—Proposed 
Site for the Permanent Seat of the United Nations (pp. 351-397), C. B. Hitchcock; Impact 
of the War on South Sea Islands (pp. 409-419), J. W. Coulter; The Marshall Islands and 
Transpacific Aviation (pp. 447-451), A. Spoehr. 

, October, 1946 (Vol. 36, No. 4). Geographical Factors in the Invasion and Battle 
of Normandy (pp. 613-631), A. Davies. 


878 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 879 


GEORGETOWN Law JouRNAL, March, 1946 (Vol. 34, No. 3). Property and War (pp. 
265-287), E. Schneeberger. 

, May, 1946 (Vol. 34, No. 4). The Treatment of Enemy Property (pp. 389-406), 
Borchard. 

Harvarp Law Review, July, 1946 (Vol. 59, No. 6). The Supreme Court on Military 
Jurisdiction: Martial Rule in Hawaii and the Yamashita Case (pp. 833-882), C. Fairman. 

INTERNATIONAL LaBour Review, May-June, 1946 (Vol. 53, Nos. 5-6). The Third Con- 
ference of American States Members of the International Labour Organisation (pp. 317-339). 

Micuican Law Review, June, 1946 (Vol. 44, No. 6). Aeronautic Servitudes: A Com- 
parative Study (pp. 1013-1034), J. I. Perdomo-Escobar. 

Norpisk TIpssKRIFT FOR INTERNATIONAL Ret, 1945 (Vol. 16, No. 4). Folkrdttens vdsen, 
betydelse och framtid (pp. 129-139), E. Castrén; Var Danmark i Krig (pp. 140-151), 8S. Hur- 
witz; Nogle teoretiske Muligheder for en Lgsning af det sydslesvigske Spgrgsmaal (pp. 152-166), 
E. Briiel. 

REvista ARGENTINA DE DERECHO INTERNACIONAL, October-November-December, 1945 
(Vol. 8, No. 4). El Jus gentium (pp. 338-352), I. Ruiz Moreno. 

REvIsTA DE DerEcHO INTERNACIONAL, June, 1946 (Vol. 49, No. 98). Un Proyecto de 
Intervencién en Cuba (pp. 164-170), M. A. Campa; Aspectos Recientes de la Doctrina de Calvo 
y el Reto al Derecho Internacional (pp. 171-202), A. V. Freeman; El A silo Diplomdtico (pp. 
203-216), A. Fernandez Franco; La Paz del Mundo y el Problema de los Refugiados (pp. 217- 
234), E. Balogh; La Corte Suprema de los Estados Unidos cita Decisiones y Autoridades de la 
América Latina (pp. 235-236); La Conferencia Internacional de Aviacién Civil (pp. 237-246), 
A. Linares Fleytas. 

REVISTA DE LA EscugELA NACIONAL DE JURISPRUDENCIA (Mexico), April-June, 1946 
(Vol. 8, No. 30). Cuatros estudios sobre el Tratado Mexicano-Norteamericano sobre Aguas 
Internacionales: 1. La Constitucién y los Tratados Internacionales (pp. 167-181), A. Martinez 
Baez; II. Puntos de vista preliminares sobre el Tratado (pp. 183-191), M. Herrera y Lasso; 
III. Impugnacion del Tratado de Aguas (pp. 193-207), T. Esquivel Obregon; IV. Defensa 
del T'ratado M éxico-N orteamericano sobre Rios Internacionales (pp. 209-250), E. Enriquez, Jr. 

REVUE CRITIQUE DE Droit INTERNATIONAL, January-June, 1946 (New Series, Nos. 1-2). 
Le nouveau Code de la Nationalité francaise (pp. 13-40), P. Louis-Lucas; Chronique législative 
de Droit International privé de 1939 4 la libération (pp. 41-50), R. Plaisant. 

REVUE DE Droit INTERNATIONAL DE SCIENCES DIPLOMATIQUES ET POLITIQUES, October- 
December, 1945 (Vol. 23, No. 4). Cour Pénale Internationale et Code répressif des Nations 
(pp. 219-227), M. A. Caloyanni; Les Criminels de guerre et le nouveau Droit Pénal Inter- 
national, seul moyen efficace pour assurer la paix du monde (pp. 228-248), A. Sottile. 

, January-March, 1946 (Vol. 24, No. 1). Le probléme des criminels de guerre (pp. 
1-16), G. Ottolenghi; La question des otages a la lumiére du droit (pp. 17-25), A.-C. Melen; 
La géopolitique (pp. 26-33), T. Stark; La Suisse puissance protectrice (pp. 34-37), J. Seitz. 

Worvp Arralirs INTERPRETER, Spring-April, 1946 (Vol. 17, No.1). The Outlook for UNO 
(pp. 9-24), R. E. G. Harris; Inquiry on the Problem of the Jews (pp. 25-41), L. C. Klausner; 
Postwar Reflections on the American Way (pp. 42-52), R. D. Hunt; United Nations Educa- 
tional, Scientific, and Cultural Organization (pp. 53-72), J. E. Harley; Cultural Codperation: 
Essential of Diplomacy in Latin America (pp. 73-84), P. E. Hadley; American Czechoslovaks 
and World War II (pp. 85-90), J. 8. Roucek; The Russian Factor and the Peace (pp. 91-98), 
A. Th. Polyzoides. 

———, Summer-July, 1946 (Vol. 17, No. 2). American Foreign Policy on Trial (pp. 120- 
132), A. Th. Polyzoides; Europe and the World (pp. 133-148), L. C. Klausner; Statement 
on the International Court of Justice (pp. 149-159), R. Bradley; The Political Heritage of the 
War (pp. 160-170), R. Lutz; Important Conferences on International Law and International 
Relations (pp. 171-178), J. E. Harley; Economic Factors in World Unity (pp. 179-188), J. P. 
Wernette; Denazification and Reéducation in Germany (pp. 189-195), R. N. Berkes. 

Yate Law Journal, June, 1946 (Vol. 55, No. 4). War, Civil Liberties and the Supreme 
Court, 1941 to 1946 (pp. 715-734), O. K. Fraenkel. 

Wieser S. Fincu 


Index photographed at the 
beginning for the convenience 
of the microfilm user. 


